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Court of Appeals of the District of Columbia. 


No. 3008. 

Central Pacific Railway Co., &c., Appellant, 

vs. 

Franklin K. Lane, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 34359. 

Central Pacific Railway Company, a Corporation, Plaintiff, 

v. 

Franklin K. Lane, Secretary of the Interior, and Clay Tallman, 
Commissioner of the General Land Office, Defendants. 

United States of America, 

District of Columbia , ss: 

Re it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed May 23, 1916. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 34359. 

Central Pacific Railway Company, a Corporation, Plaintiff, 

v. 

Franklin K. Lane, Secretary of the Interior, and Clay Tallman, 
Commissioner of the General Land Office, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff respectfully represents: 

I. 

That it is a body corporate, duly created, organized and existing 
under and in accordance with the laws of the State of Utah; and 

1—3008a 
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brings this its bill of complaint against Franklin K. Lane, a citizen 
of the Suite of California, residing in the District of Columbia; and 
Clay Tallman, a citizen of the State of Nevada, and residing in the 
District aforesaid; in respect of the matters and things hereinafter 


set forth. 


At the several times hereinafter referred to, the defendant, Frank¬ 
lin K. Lane, was and lie still is Secretary of the Interior Department 
of the United States, and, as such, has charge of the administration 
of the laws of the United States relating to the public lands, 
2 and the administration of all land grants made by Congress 
including any portion of said public lands; and that the de¬ 
fendant, Clay Tallman, was and he still is Commissioner of the Gen- 
eral Land Otlice of the United States, the latter being one of the 
branches of said Department of the I uteri of, having immediate 
charge of the matter of the administration of the public lands of the 
United States, and of land grants made by Congress, said Commis¬ 
sioner acting therein under the direction, supervision and approval 
of the Secretary of the Interior; and that each said defendant is sued 
in his ollicial capacity as such Secretary of the Interior and Com¬ 
missioner of the General Land Otlice, respectively, as hereinafter set 
forth. 

III. 

That, by act of Congress, approved July 1, 1802, (12 Stat. 489), 
entitled “An Act to aid in the construction of a railroad and telegraph 
line from the Missouri River to the Pacific Ocean, and to secure to 
the government the use of the same for postal, military, and other 
purposes,'' and the further act, approved July 2, 1804, (18 Stat. 350) 
to amend said former act, the Central Pacific Railroad Company of 
California was authorized to construct a railroad and telegraph line 
from the Pacific Coast, at or near San Francisco, or the navigable 
waters of the Sacramento River, to the Eastern boundary of Cali¬ 
fornia, upon the certain terms and conditions in said acts mentioned, 
and hereinafter more particularly referred to. 


By the third section of said act of July 1, 1862, a grant of 
3 lands was made to the above-named company, as follows: 

“And be it further enacted, That there be, and is hereby, 
granted to the said company, for the purpose of aiding in the con¬ 
struction of said railroad and telegraph line, and to secure the safe 
and speedy transportation of the mails, troops, munitions of war, and 
public stores thereon, every alternate section of public land, desig¬ 
nated by odd numbers, to the amount of five alternate sections per 
mile on each side of said railroad on the line thereof, and within the 
limits of ten miles on each side of said road, not sold, reserved, or 
otherwise disposed of by the United States, and to which a pre¬ 
emption or homestead claim may not have attached, at the time the 
line of said road is definitely fixed; Provided, That all mineral lands 
shall be excepted from the operation of this act; but where the same 
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shall contain timber, the timber thereon is hereby granted to said 
company.” 

By the fourth section of said act, it was thus provided: 

“And be it further enacted, That whenever said company shall 
lane completed forty consecutive miles of any portion of said railroad 
and telegraph line, ready for the service contemplated by this act, 
and supplied with all necessary drains, culverts, viaducts,' crossings’ 
sidings, bridges, turn-outs, watering places, depots, equipments, furni¬ 
ture and all other appurtenances of a first-class railroad, the mils and 
all the other iron used in the construction and equipment of said road 
to be American manufacture of the best quality, the President of the 
l nited States shall appoint three commissioners to examine the same 
and report to him in relation thereto; and if it shall appear to him 
that forty consecutive miles of said railroad and telegraph line have 
been completed and equipped in all respects as required by this act, 
then, upon certificate of said commissioners to that effect, patents 
shall issue conveying the right and title to said lands to said company 
on each side of the road as far as the same is completed to the amount 
aforesaid: and patents shall in like manner issue as each forty miles 
of said railroad and telegraph line are completed upon certificate of 
said commissioners. Any vacancies occurring in said board of com¬ 
missioners by death, resignation, or otherwise, shall be filled by the 
President of the I nited States Provided, however, That no such com¬ 
missioners shall be appointed by the President of the United States 
unless there shall be presented to him a statement, verified on oath 
by the president of said company, that such forty miles have been 
completed, in the manner required by this act. and setting forth with 
certainty the points where such forty miles begin and where the same 
end, which oath shall be taken before a judge of a court of 
4 record.” 


By the sixth section of said act, it was provided: 

“And be it further enacted. That the grants aforesaid are made 
upon condition that said company * * * shall at all times trans¬ 

mit despatches over said telegraph line, and transport mails, troops 
and munitions of war. supplies, and public stores upon said railroad 
for the government, whenever required to do so by any department 
thereof, and that the government shall at all times have the prefer¬ 
ence in the use of (he same for all the purposes aforesaid, (at fair and 
reasonable rates of compensation, not to exceed the amounts paid bv 
private parties for the same kind of sendee)”; 

By the ninth section of said act, the company named was required 
to file in the Department of the Interior, within six months after the 
passage of said act, its acceptance of the conditions thereof. 

By the tenth section of said act it was provided: 


“and the said Central Pacific Railroad Company of California shall 
complete fifty miles of their said road within two years after filing 
their assent to the conditions of this act, as herein provided, and fifty 
miles per year thereafter until the whole is completed”; 

By the fourth section of the act of July 2, 1864, supra, said act of 
July 1, 1862, was, among others, amended, as follows: 
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“And l»e it further enacted, That section three of said act be hereby 
amended by striking out the word ‘five’, where the same occurs in 
said section, and by inserting in lieu thereof tlie word ‘ten ; and by 
striking out the word ‘ten’, where the same occurs in said section, and 
inserting in lieu thereof the word ‘twenty’. * * * And the term 

‘mineral land’, wherever the same occurs in this act, and the act to 
which this is an amendment, shall not be construed to include coal 
and iron land.” 

V. 


That said Central Pacific Railway Company duly accepted the 
grant so made to it in and bv tbe certain acts of Congress 
5 aforesaid, and duly filed its .assent in that behalf; and, there¬ 
after, duly constructed and completed a line of railroad be¬ 
ginning at a point on the east bank of the Sacramento River, at the 
City of Sacramento, California, and extending to Promontory, in the 
State of Utah: and the same was duly accepted by the President of 
tbe United States, after sworn reports by the Commissioners, as re¬ 
quired by the granting acts aforesaid ; and each, every and all of the 
conditions, stipulations and requirements of said land grant were and 
have been fully met and satisfied. 

VI. 


By the terms of a certain Joint Resolution of Congress, approved 
April 10, 1869 (10 Stat., 56), it was provided that the common 
terminus of the Union Pacific and said Central Pacific railroads shall 
be at or near Ogden, and that said “Union Pacific Railroad Company 
shall build, and the Central Pacific Railroad Company pay for and 
own the railroad from the terminus aforesaid to Promontory Summit, 
at which point the rails shall meet and connect and form one con¬ 
tinuous line.” 

VII. 


The plaintiff herein, Central Pacific Railway Company, to-wit, in 
or about the year 181)0, became, by purchase, the legal successor of 
all rights, titles, properties and franchises of said Central Pacific Rail¬ 
road Company of California, including the certain grant of lands so 
made to it as hereinabove stated; and, thereafter, to-wit, March 8, 
1900, the then Secretary of the Department of the Interior of the 
United States directed the issuance of land patents in the name 
6 of plaintiff company, on account of the land grant so made to 
said Central Pacific Railroad Company, by the acts of Con¬ 
gress of July 1, 1862, and July 2. 1864, supra, (29 L. D. 589), as 
aforesaid. 

VIII. 


By the provisions of a certain other act of Congress, approved 
March 3, 1887, (24 Stat. 556), the Secretary of the Interior was 
“authorized and directed to immediately adjust, in accordance with 
the decisions of the Supreme Court, each of the railroad land grants 
made by Congress to aid in the construction of railroads, and hereto¬ 
fore unadjusted”; and although the fact is that the railroad of said 
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Central Pacific Railroad Company of California, provided for in the 
granting acts of July 1, 1862, and July 2, 1864, supra, has long since 
been fully constructed, completed, equipped and operated for more 
than half a century, with all of the incidental benefits to the United 
States, as fixed and provided by said granting acts, the land grant 
itself remains unadjusted. 


IX. 

That the certain granting acts of July 1, 1862, and July 2, 1864, 
supra, constituted a contract between the United States and said 
Central Pacific Railroad Company; and, by constructing the said 
railroad and putting it in operation, the said railroad company per¬ 
formed its part of the contract, and thereby earned the right to the 
lands so granted to it, as aforesaid. And plaintiff states that the only 
lands excepted from the certain land grant aforesaid are: (1), those 
which, while within the limits of the grant, had been “sold, 
7 reserved, or otherwise disposed of by the United States”; (2). 

or “to which a pre-emption or homestead claim” had “attached 
at the time the line of said road is definitely fixed”; and (3) “mineral 
lands”—that term, however, not to be construed to include coal and 
iron land. 

X. 

That the grant of lands herein aforesaid contained no provision for 
indemnity; and, accordingly, any tract or tracts lost to the grant by 
virtue of any or either of the several certain exceptions aforesaid, 
constitute a loss for which no indemnity can be secured bv said 
grantee, or by this plaintiff, as its successor in interest, as aforesaid. 


XI. 

And plaintiff says, that under the provisions of said granting acts 
of July 1, 1862, and July 2, 1864, supra, it filed, in the local land 
office at Carson City, Nevada, on or about June 28, 1805, its certain 
selection list No. 0. (now known as serial 01223), embracing therein, 
inter alia, all of Section 20, Township 20 North, Range~20 East’ 
M. D. M., Nevada; and which said selection list was accompanied by 
various certificates and by affidavit as required, that the lands were 
vacant, unappropriated, and not interdicted mineral or reserved 
lands: and, also, paid the fees upon said selection list collectible by 
law; and otherwise met, in every requirement the rules and regula¬ 
tions of the Department of the Interior in respect of making and 
filing such railroad selection list; and said selection was duly certified 
by the Register and Receiver of said local land office, under date 
June 28, 1805. 

Plaintiff attaches hereto and asks that the same be taken and 
8 considered as a part hereof, a true and correct copy of so much 
of the certain selection list aforesaid as embraces the tracts 
hereinabove particularly described; and, also, of the several certifi¬ 
cates and affidavit thereto attached to said list; the same being marked 
Exhibit A. * 
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XIT. 

And plaintiff further states that the above described land is an odd- 
numbered section within the limits of the grant so contained in the 
said acts of July 1, 1862, and July 2, 1864, supra; that, at the date 
of filing the certain selection list aforesaid in the local land office, the 
lands hereinabove mentioned and described were vacant, unoccupied, 
unappropriated, non-mineral in character, and free and clear of and 
from the claim of any person whomsoever, and not embraced in any 
sale or reservation theretofore made either by the President of the 
U nited States, by Congress, or by any of the executive departments of 
the Government of the United States. 

XIII. 

Plaintiff further states that, in accordance with the rules, regula¬ 
tions and practice of the Department of the Interior, said local land 
office thereafter duly transmitted said certified selection list, along 
with the monthly returns from said local land office, to the Commis¬ 
sioner of the General Land Office for appropriate consideration and 
ultimate patenting of the lands embraced therein to plaintiff. 

XIV. 

And plaintiff says that while the certain selection list afore- 
6 said was so pending for appropriate action and disposition, 
hut before any action was had thereon so far as concerns the 
certain lands aforesaid, the Commissioner of the General Land Office, 
under date. March 17, PHI, ordered what are termed “adverse pro¬ 
ceedings’’ against plaintiff as to the above Section 21). Township 20 
North, Pan go 20 Last. Mount Diablo Paso and Meridian, so embraced 
in the certain selection list aforesaid, such action being taken under 
a charge made by a special agent of the General Land Office that the 
bands in said Section 29 are mineral in character. 

Plaintiff says further that it is not contended bv the defendants or 
either thereof or by the United States or any one in its behalf or by 
any other person that the title of plaintiff has failed for any reason 
whatsoever other than the said charge of such special agent that said 
land is mineral in character. 

XV. 

In connection with the certain proceedings aforesaid, the plaintiff 
filed appropriate answer and affidavit denying the mineral character 
of the X. ^4, S. W. 14, and the W. V 2 of S. F. 14 of said Section 29, 
and requested a hearing to determine the character of said tracts. 
Such hearing was had and thereafter decision rendered by said local 
land officers, wherein, while conceding that the testimony was very 
conflicting, and that there were no well-defined veins to be found on 
the surface of the land, nevertheless it was recommended that plain¬ 
tiff’s selection of the above subdivisions of said Section 29 be canceled. 

XVI. 

From the above decision, plaintiff duly prosecuted an appeal 
10 to the Commissioner of the General Land Office, with the 
result that decision was rendered by said last-named official, 
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party defendant herein, under date, December 15, 1915, affirming 
said decision of the local land office. In the said decision of the 
Commissioner of the General Land Office it is held generally that 
“The surveyor’s return contains no reference to any minerals dis¬ 
covered in the township, but designates the land in the neighborhood 
of Sec. 29, as grazing land. * * * From all the testimony in 

the record with reference to these locations, it cannot be held that the 
evidence shows that on any one, has such a discovery of mineral been 
made as to satisfy the requirements of the law in that respect, in 
order to perfect a mining location. * * * The evidence neither 

proved nor disproved that the land contains valuable mineral de¬ 
posits.” 

XVII. 


from said last-named decision, plaintiff prosecuted an appeal to 
the Secretary of the Interior, party defendant herein, the same result¬ 
ing in decision, under date, April 7, 1916, affirming the decision so 
appealed from; a true and correct copy of said decision being here 
set forth as follows: 


D-31706 B. 


Department of the Interior, 

Washington, April 7, 1916. 


u 


N.” 


Carson City, Serial 01223; Railroad Selection List No. 9, Affirmed. 

Ex parte Central Pacific Ry. Co. 

Appeal from the General Land Office. 

I his is an appeal bv the Central Pacific Railway Company 
11 from a decision of the Commissioner of the General Land 
Office dated December 15, 1915, holding for rejection railroad 
list No. 9. serial 01223, filed under the Act of July 1, 1862 (12 Stat,. 
489), and July 2. 1864. (13 Stat., 356), as to the N. y 2 S. W. y± and 
\\ . M> S. E. 14 Bee. 29, T. 20 N. R. 20 E., M. D. M., Carson City land 
district, Nevada. 

Proceedings against the selection are based upon the report of a 
special agent, in which it was charged that the lands are mineral in 
character. After hearing duly had, the local officers found and held 
that the charge had been sustained and upon appeal the Commis¬ 
sioner affirmed that decision. Further appeal brings the matter be¬ 
fore the Department for consideration. 

It is urged in the appeal that the Surveyor General’s return has 
impressed the lands with a prima facie non-mineral character and 
that the burden of proof was therefore upon the Government to over¬ 
come this return. Attention is also directed in the appeal to that 
portion of the Commissioner’s decision wherein it is held that there 
had been no such discovery of mineral shown as would be necessary 
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to satisfy the requirements of the law in that respect in order to per¬ 
fect a mining location, and that the evidence neither proves nor dis¬ 
proves that the land contains valuable mineral deposits. 

As to the first contention, it may he stated that the return of the 
Surveyor General as to the character of land constitutes hut a small 
element of consideration when the question as to the true character 
of the land is at issue. Aspen Consolidated Mining Co. v. Williams, 
(27 L. I). 1); Instructions (81 L. D. 212); Kinkade v. State of Cali¬ 
fornia, (39 L. D. 491). See. also, in this connection, case of Central 
Pacific Ry. Co. (43 L. D. 545), in which it was held, that when the 
character of land selected by the railway company is put in issue, the 
burden is on the company to show by clear and convincing evidence 
that the land is of a character subject to the grant. 

As to appellant’s second contention, it may he said that a showing 
may he presented which is sufficient to warrant the classification of 
hind as mineral in the broader sense of that term, hut which would 
he insufficient as a basis for mineral patent. In the case of Bell v. 
Parker, unreported, decided by the Department, December 18, 1912 
where certain mining claims for which application for patent had 
been made covered an area alleged to be agricultural in character, 
the Department said: 

While it cannot be held from the testimony presented that dis¬ 
covery of a vein or lode of mineral-bearing rock in place has been 
made upon any of the claims, except on Tyrone No. 2. the showing 
presented amply justifies the conclusion that the l«md hen 
12 involved is mineral in character and not subject to disposition 
under the agricultural land laws. 

In the decision complained of, the Commissioner found and held 

as follows: . . . , f 

The preponderance of the evidence, considering the number of 

witnesses, their acquaintance with the land, their experience as miners 
and prospectors, the indications of mineral on or near the land as 
testified to by them, establishes that the land has a prima facie min¬ 
eral character, having a prospective value for mineral, which is 
greater than anv other value that the land is known to ha\e. 

After a careful review of the testimony, the Department finds that 
this conclusion is amply justified. The decision appealed from is 

therefore hereby affirmed. ....n 

(Sinned) ANDRTEUS A. JONES, 

1 W First A smtant Secretary.” 


XVIII. 

Plaintiff thereafter, and within the time therefor limited, filed 
motion for rehearing of said Departmental decision, but the same was 
denied, under date May 16, 1916; a true and correct copy of said 
last-named decision being attached, made part hereof, and marked 

Exhibit B. 

XIX. 

And plaintiff savs that, as will appear from the certain decisions 
aforesaid, the return made by the United States Surveyor General of 
the survey of lands in the township described not only contains no 
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reference to any minerals discovered therein, but on the contrary, 
expressly designates the lands in the neighborhood of the above^ 
described Section 29 in said township as grazing land; such non¬ 
mineral return constituting what has heretofore been decided and 
held, both by the Department of the Interior and by the courts, both 
State and Federal, to be prima facie proof of the non-mineral 

13 character of the lands so embraced in such non-mineral and 
agricultural return thereof; and plaintiff further says that 

where lands have been so returned as non-mineral, as aforesaid, it 
has heretofore been the settled rule of practice as well of decision, 
both by said Department of the Interior and by the courts, both’ 
State and federal, that the burden of overcoming such non-mineral 
return is upon any one claiming or asserting to the contrary. 

XX. 

And plaintiff says that, notwithstanding the prima facie non-min¬ 
eral character of the certain lands aforesaid, and the fact that mineral 
lands are the exception, and not the rule, in the certain land-grant 
aforesaid; as well, also, the hitherto settled rule of both practice and 
decision, both in said Department and in the courts, that any one 
claiming or asserting to the contrary of such prima facie non-mineral 
character of the lands must assume the burden of proof; the defend¬ 
ants herein, without lawful right or authority so to do, ignored the 
non-mineral return of said lands, so made by the Surveyor General, 
as aforesaid, thereby ignoring and giving no effect whatever to the 
prima facie non-mineral character of said lands, and, thereupon, 
without lawful right or authority so to do, improperly assumed to 
place the burden of proof upon plaintiff to establish affirmatively a 
negative, namely, that the lands in question are not mineral in char¬ 
acter, this solely because of the fact that one of the special agents of 
the defendant had filed what are termed charges that said lands are 
mineral in character. 

14 XXL 

And plaintiff says that while the certain decisions aforesaid con¬ 
cede that “the evidence offered neither proved nor disproved that the 
land contains valuable mineral deposits”; nevertheless, by assuming 
to place the burden of proof upon plaintiff, the defendants, by their 
certain decision aforesaid, have undertaken to deprive plaintiff of 
its property in the lands so granted to it, as aforesaid, not because the 
lands really are mineral in character, but simply and only because 
an agent of the defendants has charged, but not proven, that they 
are mineral, and that plaintiff has not succeeded in maintaining the 
burden of proof so improperly and illegally placed upon it, as afore¬ 
said. 

XXII. 

And plaintiff says that the ultimate facts found by the Department 
of the Interior, as appears upon the face of the decision of the First 
Assistant Secretary, hereinabove set out in full, show that said land 
is in fact non-mineral in character, and plaintiff says further that, 
2—3008a 
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as also appears upon the face of said decision, the conclusion that 
said land is mineral in character is based upon the erroneous assump¬ 
tion “that a showing may he presented which is sufficient to warrant 
the classification of land as mineral in the broader sense of that term, 
but which would be insufficient as a basis for mineral patent.’’ 

XX11I. 

Plaintiff further says that, under the facts of this case, and where 
eoncededly the Department neither knows nor has determined 
1 T> as a present fact, that the lands are mineral in character, the 
attempt to place the burden of proof upon plaintiff was and 
is not a mere matter of procedure, but was and is one of substantive 
right, since it has been made use of to deprive plaintiff of lands 
granted to it, in words of present grant, where there exists a mere 
possibility, as distinguished from proof, that the lands may be min¬ 
eral in character, and this contrary to the finding of fact that the 
proofs adduced would not be sufficient to support an application for 
mineral patent. 

XXIV. 


And plaintiff says that the certain exception so contained in the 
granting acts aforesaid was of mineral lands, that is, of lands that 
are really mineral in character, but there is no exception contained 
in said grant that warrants or justifies defendants in depriving plain¬ 
tiff of a valuable part of said granted lands merely because, upon 
such examination of the character thereof as has been made by the 
Department up to the present time, it cannot he said that mineral in 
paying quantities will not by some possibility be discovered in said 
land at some future time, the exception being intended to he one of 
established fact and not of mere theory. 


XXV. 

And plaintiff says that, by the certain rulings of the defendants 
hereinabove mentioned, it is about to he deprived of a valuable part 
of said granted lands; that plaintiff has now completely exhausted 
its rights of appeal, review and rehearing, both in the General 
Land Office and in the Department of the Interior, in respect 
1 G of its claim to the several tracts of land above described, and 
that no further opportunity for hearing or review of the ques¬ 
tions embraced herein, or for the further assertion of its claim to said 
tracts of land, is afforded by the regulations and rules of practice of 
said Department, or by any law or act of Congress in such case made 
and provided ; that the record in said case has been returned, or is 
about to be returned, by the defendant, Secretary of the Interior, to 
the defendant. Commissioner of the General Land Office, for the 
purpose and with directions to make final the said decision adverse 
to plaintiff company, and to finally reject plaintiff’s selection of the 
tracts aforesaid, and to close the case; and that, for the reasons stated, 
the only remedy remaining to plaintiff is by appropriate appeal to 
the courts for relief from the rulings aforesaid, and which rulings, 
as plaintiff is advised by counsel, and, accordingly so avers, are er¬ 
roneous in matter of law. 
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# And plaintiff says that if the certain action hereinabove set forth 

he permitted to stand, it will deprive plaintiff of a valuable part of 
the land grant so heretofore made by Congress, as aforesaid, and for 
which the Lnited States has received valuable consideration: will lie 
in violation of the statutory contract accomplished and effected by 
said granting acts, of July 1, 1862, and July 2, 1864, supra; will 
limit, and to the extent of the several tracts of land described, will 
► defeat the will of Congress as expressed in said grant, and this too 
after the said grantee has performed in full the several conditions in 
consideration whereof the grant was made; and will further 
1 ( result in the unlawful taking of private property of this plain¬ 
tiff without compensation, and without the consent of plaintiff, 
and to its irreparable loss, damage arid injury, and for which plaintiff 
has no adequate remedy at law, and is otherwise remediless except in 
r equity. 

W herefore, the premises considered, the plaintiff prays: 

1. That the process of this court issue, directed to the defendants, 
Franklin K. Lane, Secretary of the Interior, and Clay Tallman, Com¬ 
missioner of the General Land Office, requiring them, and each of 

y them, to appear and make answer unto the foregoing bill of com¬ 
plaint. but not under oath, answer under oath being hereby expressly 
waived. J 

2 . That, upon the filing of this bill, or at such short day thereafter 
as shall he fixed by the court, a preliminary order may issue herein, 
restraining and enjoining, pendente lite, the defendants, their suc¬ 
cessors in office, and each, every and all persons claiming to act under 

k their, or either of their, authority or control, from enforcing any or 

either of the certain rulings, holdings and decisions mentioned and 
K complained of in the foregoing bill of complaint, or from rejecting 
or canceling the certain selection so heretofore made by plaintiff of 
the N. 1 4. S. V . V 4 and W. VL* R. E. Vi of Section 20, Township 20 
North, Range 20 East, Mount Diablo Meridian, Nevada. 

8 . That, upon final hearing, said restraining order and injunction 
may be made perpetual, and that mandatory injunction may issue 
K against said defendants, commanding and requiring that each of the 
certain rulings, holdings, and decisions aforesaid be vacated 
18 and set aside, and that the right granted and secured to plain¬ 
tiff under the certain granting acts herein aforesaid he recog¬ 
nized, respected, and given its full legal force and effect, excluding 
from any and all consideration and application, both now and here¬ 
after, in connection with plaintiff’s selection of the tracts aforesaid, 

► the method and practice heretofore adopted by defendants of placing 
upon plaintiff the burden of proof in order to deprive plaintiff of its 
right and title to said lands in the absence of evidence establishing 
their mineral character as a fact. 


4. And that plaintiff may have all such other and further relief 
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as the nature of ite ease may demand and require, and as may be 
agreealile to equij pACIFIC RAILW AY COMPANY, 
Bv WM. F. IIERRIN, President. 

\ * 

G. L. KING, Secretary. 


A. A. HOEHLTNG, Jr., 

Attorney for Plaintiff. 

The defendants to this hill are: 

1 . Franklin K. Lane, Secretary of the Interior. 

2. Clay Tallinn n, Commissioner of the General Land Office. 


District of Columbia, ss: 


Before me. the undersigned, a Notary Public in and for the District 
aforesaid, personally appeared A. A. IToehling. Jr., who, being b\ mo 
first duly sworn, on oath, says: that he is attorney for the 
10 Central Pacific Railway Company, a corporation, duly created, 
organized and existing under the laws of the State of I tab, 
said corporation being the plaintiff named in the foregoing and an¬ 
nexed bill of complaint: that he has read the foregoing bill of com¬ 
plaint and is acquainted with the contents thereof, and that the sev- 
eral matters and things therein set forth and contained aie true, as 


he verilv believes. 


A. A. ITOEIILTNG, Jr. 


Subscribed and sworn to before me this 22d day of May. 1010. 
r sEAL.l ALBERT D. ESHER, 

Notary Public, D. C . 

Exhibit A. 

List No. 0 of Lands Selected by the Central Pacific Railroad Company 
in the United States Land Office, Carson, Nevada. 

Office of the Central Pacific Railroad Company. 

San Francisco, Cal., June 20th, 1805. 

T. W. M. Thompson, Secretary of the Central Pacific Railroad Com¬ 
pany. hereby certify that Wm. IT. Mills w’as appointed Land Agent 
of the said Central Pacific Railroad Company, by the Board of Di¬ 
rectors of said Company, at a regular meeting held on the 3d 
20 day of January 1883, and that since that time he has been 
continuously, and is now’, the Land Agent of the said Com- 

Tn testimony whereof, I have hereunto set my hand and affixed 
the Corporate Seal of the said Company, this 26th day of June A. D. 

1895 '[seal.] (Signed) W. M. THOMPSON, 

Secretary of the Central Pacific Railroad Company. 
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Li?t of Lands in the Carson Land District, Nevada, Selected by the 

Central Pacific Railroad Company. 

Tn virtue of the Act of Congress entitled “An Act granting lands 
to aid in the construction of a railroad and a telegraph line from the 
Missouri River to the Pacific Ocean/’ approved .July 1st, 1862, and 
the Act amendatory thereof, approved July 2d, 1864, and in accord¬ 
ance with the Rules and Regulations prescribed by the General Land 
Office, T hereby make and file the following List of Selections of 
public lands claimed hv the said Central Pacific Railroad Company, 
successor and assignee of the Central Pacific Railroad Company of 
California, as granted to it by the said Acts of Congress; being for a 
section of said road commencing at a point near the West line of the 
State of Nevada and terminating at a point near Battle Mtn. in said 
State at the end of the 240 20/100th mile from said point of 

21 commencement, which said section of road and telegraph line 
has been duly accepted by the President of the United States 

{is provided in the aforesaid Acts of Congress. 

(Signed) WM. H. MILLS, 

Land Agent. 

The Selections are particularly described as follows: 

Railroad TAst North of Base Line and East of Mount Diablo 

Principal Meridian. 

Part of section. 

N. i/ 2 of S. W. V 4 and 
W. 1/2 of S. E. y 4 .. . 

(with other lands). 

State of California, 

City and County of San Francisco, ss: 

Wm. H. Mills, being duly sworn, deposes and says: I am the Land 
Agent of the Central Pacific Railroad Company. The foregoing is 
a correct list of a portion of the public lands claimed by the Central 
Pacific Railroad Company, successor and assignee of Central Pacific 
Railroad Company of California, as granted to the last named Com¬ 
pany, by the Act of Congress entitled “An Act granting land to aid 
in the construction of a railroad and telegraph line from the 

22 Missouri River to the Pacific Ocean,” approved July 1st, 1862, 
and the Act amendatory thereof approved July 2d, 1864: and 

that the said lands are vacant, unappropriated, and are not inter¬ 
dicted mineral or reserved lands, and are of the character contem¬ 
plated by the grant, lying within the limits of twenty miles on each 
side of the line of route of said road, being for a section of 240 29/100 
miles of said road, commencing at a point near the West line of the 
State of Nevada and terminating at a point near Battle Mountain in 


No. of 

No. of 

No. of 

section. 

town. 

range. 

29 

20 

20 


f - 

Acres. 

160 


Area. 


100 . 

00 
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said State at the end of the 240 29/100th mile from said point of 
commencement, which section of road and telegraph line has been 
duly accepted hy the President of the United States, as provided in 
the said Acts of Congress. 

(Signed) WM. H. MILLS. 

Subscribed and sworn to before me this 20th day of June A. D. 
1895. 

[ notary's seal.] (Signed) E. B. RYAN, 

Notary Public in and for the City and County 

of San Francisco, State of California. 

25 United States Land Office, 

Carson, Nevada, June 28th, 1895. 

We Hereby Certify, that we have carefully and critically examined 
the foregoing list of the lands claimed by the Central Pacific Rail¬ 
road Company, under the grant to it by the Acts of Congress entitled 
“An Act granting lands to aid in the construction of a railroad and 
telegraph line from the Missouri River to the Pacific Ocean, ap¬ 
proved July 1st, 1802, and the Act amendatory thereof, approved 
July 2d. 1804, and selected bv Win. II. Mills, tl ^ ^ # 

Land Agent of the said Central Pacific Railroad Company, and we 
have tested the accuracy of said list by the plats and records in this 
office, and we find the same to be correct; and we further certify, 
that the filing of said list has been allowed and approved, and that 
the whole of said lands are surveyed public lands of the United 
States, and within the limits of twenty miles on each side, and that 
the same are not, nor is any part thereof, returned and denominated 
as mineral lands or land, nor claimed as swamp land, neither are 
there any homesteads, pre-emptions, State nor other valid claim to 
any portion of said lands on file or record in this office. \\ e further 
certify, that the foregoing list shows an assessment of the fees pay¬ 
able to us, allowed by the Act of Congress approved July 1st, 1864, 
and contemplated by the instructions addressed by the Commissioner 
of the General Land Office to the Registers and Receivers of United 
States Land Offices, and that the said Central Pacific Railroad Com¬ 
pany has paid to the undersigned, the Receiver, the full sum 
24 of Nine hundred and sixty-four Dollars, in full payment and 
discharge of said fees. 

(S’d) O. H. GALLUP, 

Register U. S. Land Office. 

(S’d) ’ r>. H. HALL, 

Receiver U. S. Land Office. 

United States Surveyor General's Office, 

Reno, Nevada. 

T, Clayton Belknap, Surveyor General for the United States, in 
and for the State of Nevada hereby report and certify, that the Cen¬ 
tral Pacific Railroad Company has this day deposited with me at 
Reno a duplicate Certificate of deposit No. 136 dated June 29th. 1895 
to the credit of the Treasurer of the United States, showing that the 




franklin k. lane, &c., et al. 


15 


sum of $2,311.94 has been deposited as a Cost of Survey, and $770.65 
for Office Work, and that the said sums are the correct amounts of 
the cost of survey and ofiice work for the lands mentioned and de¬ 
scribed in the List of Lands hereto annexed, to the extent of said list. 


Survey. $2,311.94 

Office Work.. $770.65 

3,082.59 

In testimony whereof, I have hereunto set my hand and official 
seal. 

(S’d) CLAYTON BELKNAP, 

Surveyor General. 

25 Exhibit “B.” 


D-31706 B. 

Department of the Interior, 

Washington, May 16, 1916. 

“N” 


Carson City 01223; Railway Selection Rejected; Rehearing Denied. 

Ex parte Central Pacific Ry. Co. 

Motion for Rehearing . 

The Central Pacific Railway Company has moved a rehearing 
respecting departmental decision of April 7, 1916, affirming rejection 
of the company’s list No. 9 of selected lands, as to the N. Vi> S. W. % 
and W. M 2 S- E. *4, Sec. 29, T. 20 N., R. 20 E., Carson City, Nevada, 
the non-mineral character of the lands not having been proved. 

After hearings respecting the character of lands in this and several 
neighboring sections, the local officers held, upon a careful study of 
the testimony, which was voluminous and conflicting, that the com¬ 
pany had not satisfactorily shown that the lands selected were 11011 - 
mineral and therefore included in its grant. The Commissioner, on 
full discussion and careful consideration, concurred in that decision, 
and the Department on an attentive review affirmed the same. 

The motion for rehearing contends against the incidence of the 
burden of proof upon the applicant, and insists that the company 
should not be deprived of these lands on a mere doubt as to their 
proper classification. These propositions were before the Department 
when the concurring decisions were formed, and present no principles 
which have not been settled in previous cases of this company. See 
43 L. I). 545. 

The motion is denied. 

(Signed) ANDRIEUS A. JONES, 

First Assistant Secretary. 
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26 Rule to Show Cause. 

Filed Mav 23, 1916. 

%* * 

******* 

Upon consideration of the hill of complaint herein, and upon 
application in that behalf made; it is, by the Court, this 23rd day 
of May, 1916, ordered: 

That Franklin K. Lane, Secretary of the Interior, and Clay 1 all- 
man. Commissioner of the General Land Office, defendants, show 
cause to this Court, if any they have, on Friday, the 9th day of June, 
1916. at 10:00 o’clock, A. M., why preliminary injunction and re¬ 
straining order should not issue as prayed in said hill of complaint, 
provided, a copy of said hill and of this rule to show cause he served 
upon said defendants, respectively, on or before the 29th day ot 
Miv 1916 

' WALTER I. McCOY, Justice. 


Marshal's Return. 

Served a copy of the within rule upon Franklin Iv. Lane & Clay 

Tallman, personally May 23, 191 h. 

’ 1 * MAURICE SPLATN. Marshal. 


Motion to Dismiss. 

Filed June 7, 1916. 

******* 

Come now the defendants hv their attorneys and move to dismiss 
the plaintiffs hill; and for cause show: 

That the matters set forth in the hill and the action of the defend¬ 
ants sought to he controlled by the judgment of this court are matters 
exclusively within the jurisdiction of the Department of the 
27 Interior to hear, try, and determine; that the same involve 
the exercise of judgment and discretion and do not involve 
merely the performance of a plain ministerial duty; that, as the hill 
shows on its face, the Secretary of the Interior, when the matters 
complained of in the hill were before him for consideration and for 
determination, after according full and due process of law to the 
plaintiff, held and determined that the land selected by plaintiff was 
mineral in character and therefore not subject to selection by the 
plaintiff under the terms of its grant; that the determination of the 
character of public lands of the United States is not within the juris¬ 
diction of this or anv court, hut, on the contrary, is wholly and ex¬ 
clusively within the jurisdiction of the Secretary, under such pro¬ 
cedure as he may prescribe, to adjudicate: that the purpose of the 
bill and the effect of granting its prayers present to the court nothing 
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except, in legal effect, an appeal from the decision of the Secretary 
to the court in a matter where, by law, no appeal is provided, and 
where, by law, no judicial review of the Secretary’s decision and pro¬ 
posed action is permitted as long as the title to the land is in the 
United States; and, that, as appears on the face of the bill, legal title 
to the land is still in the United States. 

M herefore they pray that the bill may be dismissed, with their 
reasonable costs, and that they may be permitted to go hence with¬ 
out day. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

CLAY TALLMAN, 

Commissioner of the General Land Office. 

By their Attorneys: 

ALEXANDER T. VOGELSANG, Solicitor. 

C. EDM ARD V RIGHT, Assistant Attorney. 


28 Return to Rule to Show Cause. 

Filed June 8, 1916. 

****** * 

Come now the defendants, by their attorneys and by way of return 
to the rule to show cause herein issued say that they have already 
filed herein a motion to dismiss the plaintiff’s bill; that the said bill 
presents a question of law and that issue thereon is made bv said 
motion to dismiss: Wherefore, they pray that said motion may be 
treated and taken as a due return to the rule to show cause, that the 
case may be heard on said motion as a return to the rule as well as 
a pleading to the merits of the bill, and that said rule may be dis¬ 
charged with their reasonable costs. 

FRANKLIN K. LANE, 

Secretary of the Interior. 

CLAY TALLMAN, 

Commissioner of the General Land Office. 

Bv their attorneys: 

ALEXANDER T. VOGELSANG, Solicitor. 

C. EDM ARD M RIGHT, Assistant Attorney. 


Amendment to Bill. 

Filed June 9, 1916. 

******* 

Comes now the plaintiff herein, by its attorney, and, with leave of 
the court in that behalf first had and obtained, amends the bill of 
complaint by it heretofore filed herein in the particulars following 
that is to say: 

3—3008a 
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Strike out the following words appearing in the last three 
20 (3) lines of paragraph XXI of said hill, on typewritten page 

13 thereof: 

“and that plaintiff has not succeeded in maintaining the burden of 
proof so improperly and illegally placed upon it, as aforesaid. 

CENTRAL PACIFIC RAILWAY COMPANY, 

PI nint iff, 

By A. A. IIOEIILING, Jr., Attorney for Plaintiff. 


The above amendment consented to: 

C. EDWARD WRIGHT, 

Attorney for Defendants. 

(Endorsed:) Leave to file the within amendment granted. Wen¬ 
dell P. Stafford, Justice. 


Supplemental Return to Pule to Show Cause. 

Filed June 12, 1916. 

******* 

Come now the defendants, by their attorneys, and, with leave of 
court in that behalf first, had and obtained, files this their supple¬ 
mental return to the rule to show cause herein issued. 

They say that when the proceedings mentioned in paragraph XIV 
of the bill came on to be heard, the local land oflicers, after said hear¬ 
ing rendered the decision referred to in paragraph XV of the bill, 
and that said decision was in words and figures as follows: 

Department of the Interior, 

United States Land Office, 
Carson City, Nevada, Jan. 29, 1915. 


United States 
vs. 

Central Pacific Railway Company. 


Involving Sec. 


29, T. 20 N., R. 20 E., M. D. M., Embraced in 
No. 9, Serial 01223, Contest No. 417. 


List 


Decision of Register and Receiver. 

30 By letter “P” of March 17, 1911, the Commissioner of the 

General Land Office ordered adverse proceedings against the 
Central Pacific Railway Company upon the charge that the land in 
Section 29, T. 20 N., R. 20 E.. M. D. M., embraced in its List No. 9, 
filed June 28, 1895, is mineral in character. 

The defendant company was served with notice of the charge and 
within the time allowed for answer an affidavit by the Company’s 
Land Commissioner denying the existence of minerals upon the N. V 2 , 
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►S. M . V4, and W. VL* S. E. Vi of said section and requesting a hearing 
to determine the character of said lands was filed. 

Hearing was ordered, and on January 0, 1012, testimony was taken 
before J. Lozano, Notary Public, at Reno, Nevada. 

The evidence submitted on behalf of the Government tends to show 
that there have been mineral claims all over this section. Some 
claims were taken up and subsequently abandoned but many were 
held at the time when testimony was taken. Tn 1001 the defendant 
company quit-claimed its interests in the S. E. % of the section in 
controversy to George IF. Wedekind, and on the S. E. Vi S. E. Vi 
was situated part of the property of the Wedekind mine, from which 
a considerable quantity of paying ore had been taken. Witnesses 
for the Government testified that all over the land of this section 
there were dikes carrying good mineral values. They were certain 
that the land is mineral in character and that as experienced miners 
and prospectors they were justified in making expenditures toward 
developing minerals. 

It is clear that the land is rough and rocky with only a small 
growth of sage brush and grass. It may have a slight value as 
grazing land but not for other agricultural purposes. 

Two mineral experts and land examiners testified for the defendant 
company. They had made careful examination of the land and 
found no veins or dikes save that in the S. E. Vi there was a dike of 
dark rock extending northeast and southwest. North and west of 

l n 1 no mineral rock but south and east the rock 
was generally of the kind found at the Wedekind mine. Tliev ex¬ 


amined the many shafts and workings on different parts of the land 
in the N. VL> find S. W. Vi, but they found no veins, no dikes, and 
no rock carrying mineral values. From the tops and dumps of dif¬ 
ferent shafts they took a number of samples of rock and assays of 
twenty one samples were introduced in evidence, showing no gold 
or silver. But it was shown that in no instance did either of the 
men make anything more than a surface examination of the shafts 
and workings. Tt was not satisfactorily shown that the samples were 
so fairly taken that any of the land can thereby be judged as non¬ 
mineral in character. 

The testimony is very conflicting. Apparently there are no well 
defined veins to be found on the surface of the land, but we 
ol believe that the evidence shows that dikes carrying sufficient 
mineral value to justify further expenditures are found on 
the land. We find that said Sec. 29, T. 20 N., R. 20 E., has been 
proved mineral in character, and we recommend that the defendant 
company’s list No. 9 be canceled as to said land. 

The defendant company will be allowed fifteen days from the 
receipt of notice hereof to move for new trial upon the ground of 
newly discovered evidence, and if no motion for new trial is made 
thirty days from the receipt of notice hereof will be allowed for 
appeal to the Commissioner of the General Land Office. 


SITOBER J. ROGERS, Register. 
EDMUND JAMES, Receiver. 
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That thereafter the Commissioner of the General Land Office 
when the matter came on to he heard by him on appeal as set forth 
in paragraph XVI of said hill, rendered his decision, December 15, 
1915, it l>eing the same from which excerpts are quoted in said para¬ 
graph XVI; the full text of which, however, is in words and figures 
as follows: 

Department of tiie Interior, 

General Land Office, 
Washington, December 15, 1915. 


United States 
v. 

Central Pacific Railway 


MPA NY 


Involving List No. 9 as to See. 29. T. 20 N., R. 20 E., M. D. M.; 
Decision Affirmed: List Held for Rejection in Part. 


Register and Receiver. Carson Citv, Nevada. 

Sirs: By letter “P” of March 17. 1911, you were directed to pro¬ 
ceed against list No. 9,0123)1, of selections under the acts of July 1. 
1803 and July 2. 1804, filed by the Central Pacific Railway Company 
on June 28. 1895, as to Sec. 29, T. 20 N., R. 20 E., M. D. M„ and 
to give said railway company notice that a special agent of this office 
charged that the lands in said section are mineral in character. 

By letter of February 27, 1915, you transmitted the record and 
reported action taken. 

The records show that notice issued pursuant to said direction on 
March 24, 1911, and on April 24. 1911, an answer was filed by the 
Land Commissioner of said company to said charge, in which 
32 he alleged that after receiving notice he had caused an exam¬ 
ination of the land to he made by an expert land examiner 
and mining engineer for his department of said railway company; 
that said examiner reported that the N. !A, S. W. Vi and W. 1 4 S. E. 
Vi. of said Sec. were not. nor was any part of slid tracts mineral land, 
and that ho believes said report to be true and asked for a hearing to 
ascertain and determine the true character of said tracts. A dis¬ 
claimer of any interest in the S. E. !4 of said section was filed by 
said company, for the stated reason that it had conveyed said land 
to one George IT. Wedekind, by deed dated February IS. 1901. 
Notice of hearing was issued on December 11, 1911, and a hearing 
was held before a notary public in Reno. Nevada, beginning January 
9, 1912, at which a special agent of this office and counsel for the 
claimant company appeared, whereupon the testimony of witnesses 
produced on both sides was taken. 

January 29. 1915, you rendered a joint decision wherein you found 
and held that the land in Sec. 29 has been proved mineral in char¬ 
acter, and recommended that the list be canceled as to said land. 
February 27, 1915. appeal was filed from your decision in so far as 
it affects the N. U*. S. W. % and W. % S. E. Ai, said section. Er¬ 
rors of law and fact are alleged as grounds of appeal, and counsel 
has filed a brief in support thereof. 
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It appears from the record that this land is situated in the Wede¬ 
kind mining district, about five miles northwest of Reno, and the 
township was surveyed in 1872. The surveyor’s return contains no 
reference to any minerals discovered in the township, hut designates 
the land in the neighborhood of Sec. 29, as grazing land. The 
Wedekind mine includes about fi acres of the extreme southeast 
corner of the section. This mine was discovered in about 1900, and 


the witnesses testify that about $800,000 in gold and silver had been 
taken from it. Tt was not in operation at the time of the hearing. 

Tn the report of the Geological Survey for 1911, it is stated that 
ore and oil tailings aggregating 749 tons, were treated in the Wede¬ 
kind district in 1911 and contained gold, silver and copper valued at 
$5,250.00, an average of $5.07 per ton, the tailings of the Wedekind 
mine making up the principal production, which were treated by the 
cyanide process. No other report or information with a special refer¬ 
ence to this mine is at hand or is found in the record. 

The evidence shows that a few months prior to the hearing, an ore 
body of considerable importance had been struck in a mine called 
the Arkell. on the S. W. !4 of Sec. 28, and about 1,000 feet east of 
Sec. 29. This ore is northeast of the place from which the Wedekind 
ore was taken, and this strike appears to have caused some mining 
excitement and resulted in the location of much of the land in this 
vicinity as mining claims. The evidence shows that the sur- 
88 face of the land in Sec. 29, is uneven, much of it rocky: that 
there is some sage brush and bunch grass on the better por¬ 
tions. and that it has little or no agricultural value, except some slight 
value for grazing purposes. 

At the hearing ten witnesses testified in support of the charge, all 
of whom claim to have had mining experience, ranging from about 
five years to about thirty-three years in length, and most of whom 
had prospected or mined in the Wedekind district for a number of 


years, and were familiar with the land in Sec. 29 by reason of having 
been over the same, prospected upon, or located and worked mining 
claims upon the land. 

According to the evidence the greater portion of the section has 
been located as mining locations, some made ten or twelve years ago 
and during the active operation of the Wedekind mine and some of 
more recent date. Many of these locations were merely made upon 
the ground without attempt to develop mineral thereon. Upon other 
claims, shafts were sunk as deep as 50. 00 or 70 feet. At least two 
mineral surveys were made in the section, hut applications for patent 
were not filed, the claimant giving his reason that he was unable to 
contest the railroad’s claim to the land. These locations appear to 
have been abandoned as have been a large number of others, but at 
the date of hearing there were a number of claims being held on 
which some work bad been performed every year in the nature of 
assessment and development work. 

From all the testimony in the record with reference to these loca¬ 
tions, it can not he held that the evidence shows that on anv one, 
has such a discovery of mineral been made as to satisfy the require¬ 
ments of the law in that respect, in order to perfect a mining location. 
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It was shown by these witnesses, however, that there are indications 
of mineral, and values found in float and in rock in place taken from 
the workings on the land, sufficient in their opinion as mining men 
of long experience to warrant further prospecting and to impress the 
land with a mineral character. Samples assaying from $2.00 to 
$0.00 and $8.00 in gold and silver were found according to these 
witnesses, all over the land. Many of the claims disclose ledges or 
zones of mineralized material, and the substance of the testimony of 
the witnesses offered in support of the charge is that the surface of 
the ground has no agricultural value, hut, from the character of the 
rock found on the surface and in the cuts, pits and shafts which have 
been dug on the land, they formed the opinion that the land is valu¬ 
able for mineral. This opinion is supported by the apparent and 
ascertained mineral values in samples taken from the land. 

The railway company introduced two witnesses, both land exam¬ 
iners for the company and mining engineers of experience. These 
men had examined the land, one spending three days upon the same, 
during which time he took samples from the excavations found bv 
him thereon, and the other having been acquainted with it for over 
ten veai*s. The first took twenty-one samples which be stated 


were taken from the most likelv material in the workings 


found on the various claims in the N. V 2 of the section. He 
furnished an assay certificate which shows that no gold or silver was 
found in any sample; and, based upon the result of the assays, the 
appearance of the surface of the land and the cuts, pits and shafts 
found thereon, and the fact that ten years and more of prospecting 
on the section had not disclosed mineral, save in the Wedekind mine, 
both witnesses expressed their unqualified condemnation of the land 
or any part thereof as a mineral proposition, except a small area of 
the S. E. Vi S. E. Vi partly covered by the Wedekind mine. The 
prevailing rock is an andesite, and considerable note is made in the 
evidence of silicified le-ges or reefs running in various directions 
across the section, along or in which the witnesses for the Government 
expressed opinion that mineral values would probably be found. 
The witnesses for the defendant testified that a basaltic dike is in 
evidence a short distance west of the Wedekind claim, which has an 
apparent northeast and southwest trend and that the mineral so far 
found, has been south and east of this dike; that while the same 
formation ap]>ears on both sides of the dike, the ore bodies have been 
found close to the dike, and apparently their deposition had some 
connection with or relation to the dike, this accounting for both the 
Wedekind and Arkell ore and negativing the probability of finding 
ore at any distance from the dike. This theory is good so far as it 
goes, but it has neither been disproved nor proved by the work done. 
The fact that the ore has been found near the dike may or may not 


indicate that its disposition had a connection with the dike formation. 
The evidence neither proved nor disproved that the land contains 
valuable mineral deposits. The preponderance of the evidence con¬ 
sidering the number of witnesses, their acquaintance with the land, 
their experience as miners and prospectors, the indications of mineral 
on and near the land as testified to by them, establishes that the land 
has a prima facie mineral character, having a prospective value for 
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to'have' Whidl ' S Srealer tlia " an - v other va *ue that the land is known 

,i.J" a <k T ISIon "f -Ipril 23 1915, denying motion for re-hearing in 

Vn O CX , P “ rt * Ccn , tral , Pa( ' lf } c Rai . h r a >- Company, involving said 
• t - o. a> to certain lands in the adjoining T. 20 N R 19 ]<’ ti>„ 
Department ruled that: ’ 1J u > the 

‘ T° es * a hlish the railroad company’s right to a patent it. was in- 
eunilient upon that company when the character of the land was 
called into issue to furnish clear and convincing evidence that the 
ands are of the character subject to the grant. It is not necessary 

° f 

Applying this priiicipn/ to the issue under consideration, the evi- 
< ence as to the character of the land in controversy is insufficient to 

IZT a h r ,,1,n « that la "ds are of the character subject to 
.election under said acts Accordingly your decision is affirmed and 

said list No. .) is hereby held for rejection to the extent of the 
lands involved in the appeal. 

V ith respect to the tract as to which no denial of the charge 
was made, and no appeal from your decision taken, said decision has 
leeoine final, and said list is hereby canceled as to said E. »/> S E V 
bee. 29. So note your records. *’ 

Advise the claimant company hereof. 

Very respectfully, 

CLAY TALLMAN, 

12-13-T B Commissioner . 

And the defendants pray this supplemental return may be taken 
and considered by the Court the same as if it were a part of the 
original return to the rule herein filed. 

FRANKLIN K. LANE, 
Secretary of the Interior. 
CLAY TALLMAN, 

Commissioner of the General Land Office. 

By their Attorneys: 

ALEXANDER T. VOGELSANG, Solicitor. 

C. EDM ARD V RIGHT, Assistant Attorney. 

We consent: 

A. A. IIOEHLING, Jr., 

A ttorney for Plaintiff. 

We nil eH' P* Staff! ’ord ' J> us tice! ^ SU PP lemental *> ^le. 
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CENTRAL PACIFIC RAILWAY CO., &C., VS. 


Decree. 

Filed June 23, 191G. 

******* 

This cause came on to he heard on defendant’s return to the rule 
to show cause why temporary injunction should not issue and upon 
their motion to dismiss the plaintiff’s bill, and was argued by counsel; 

and thereupon, the court having been duly advised in the 
36 premises, it is, this 23rd day of June, 1916, 

Adjudged, ordered, and decreed, That the rule herein issued 
he. and the same is hereby, discharged, and that the bill herein filed 
he. and the same is hereby, dismissed with costs to the defendants to 
he taxed by the clerk. 

Bv the court: 

WENDELL P. STAFFORD, Justice. 

From the foregoing decree, plaintiff prays an appeal in open court 
to the Court of Appeals, and the same is allowed, and appeal bond 
for costs fixed at $100., or deposit of $-'>0. lieu of bond. 

WENDELL P. STAFFORD, ./ usticc. 


Memorandum. 

July 11, 1916.—Bond on appeal for $100. approved and filed. 


Assignments of Error. 

Filed July 12, 1916. 

******* 

The appellant, Central Pacific Railway Company, a corporation, 
hereby designates the following assignments of error in the certain 
final decree of the Court, entered in the above entitled cause, June 23, 
1916, dismissing the bill of complaint filed therein by plaintiff: 

1. In finding and holding that there has been an adjudica- 
37 tion bv the Department of the Interior that the tracts in¬ 
volved in this suit are of the character designated as mineral 
in the grant thereof made by Congress. 

2. In failing to find and hold that the Department of the Interior 
has not. in fact, adjudicated said tracts to be mineral in character 
within the true and legal sense and meaning of that term as defined 
by the courts, and as designated in the grant made by Congress, as 
aforesaid. 

3. In failing to find and hold that said Department expressly de¬ 
cided that there was no sufficient mineral discovery in connection 
with said tracts of land to support a mineral location thereof : thus 
clearly indicating the non-mineral character of said tracts as a pres¬ 
ent ascertained fact. 


% 
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4. In failing to find and hold that the Department has undertaken 
to deprive appellant of said tracts of land, not because of their min¬ 
eral character as a present ascertained fact; but simply and only 
because of a mere theory or conjecture that said lands may p-ssobly 
hereafter appear to he mineral in character. 

5. In failing to find and hold that said Department is seeking to 
deprive appellant of said tracts of land, not upon an adjudication of 
the mineral character thereof based upon testimony establishing such 
fact but upon the application by the Department of an erroneous 
burden of proof rule; by which latter, and ignoring the prima facie 
non-nnneral character of the tracts accomplished and effected by the 
non-mineral return thereof made by the Surveyor General of the 

I nited States, the Department placed upon appellant the duty 
of establishing affirmatively the non-mineral character of the 
lands; and then, assuming to hold that appellant had not suc¬ 
cessfully maintained that burden, the Department proposes to deprive 
appellant of its right and title to the lands, irrespective of the fact 
that the e\ idence concededly failed to establish the mineral character 
of the lands. 

b. In failing to grant the injunction prayed for by appellant, and 
in dismissing its bill of complaint. 

7. Other errors appearing upon the face of the record herein. 

A. A. HOEIILING, Jr., 

Attorney for Appellant. 

Sen ice of copy of the above Assignments of Error acknowledged 
this 11 day of July, 1916. 

C. EDWARD WRIGHT, 

Attorney for Defendants. 


Designation of Record on Appeal. 

Filed July 12, 1916. 

* * * * * * * 

On behalf of the above named Central Pacific Railway Company, 
a corporation, plaintiff and appellant, I request that you will cause 
to be prepared the transcript of record on appeal in the above-entitled 
cause; and I hereby designate the following to be included in said 
transcript: 

1. Bill of complaint, and all exhibits attached thereto, the same 
being marked Exhibits A and B. 

2. Amendment to bill of complaint. 

39 3. Rule to show cause. 

4. Return of defendants to rule to show cause. 

5. Supplemental return of defendants to rule to show cause. 

6. Motion of defendants to dismiss the bill of complaint. 

7. Decree dismissing the bill of complaint, including endorsement 
thereon of appeal in open court and order fixing amount of appeal 
bond for costs. 

4—3008a 
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2 :; 


8. Assignments of error. 

9. Memorandum of approval and filing of bond for costs on appeal. 

10. This designation. 

A. A. IIOE1IMNG, Jr., 

Attorney for so iff Appellant. 


Service of copy of above designation acknowledged, this 11 day of 
July, 1916. 

C. EDWARD WRIGHT, 

Attorney for Defendants. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

l, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
80, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 84850 in Equity, wherein Central 
Pacific Railway Company, a corporation, is Plaintiff and Franklin K. 
Lane, Secretary of the Interior, and Clay Tollman, Commissioner of 
the General Land Ofliee, are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
8rd day of August, 1916. 

[Seal Supreme Court of the District of Columbia. | 

J. R. YOUNG, Clerk , 

Bv ALE. G. BUIIRMAN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
8008. Central Pacific Railway Co., Ac., appellant, vs. Franklin K. 
Lane. Ac., et al. Court of Appeals, District of Columbia. Filed 
Aug. 25, 1916. Henry W. Hodges, clerk. 
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No. 3008. 

CENTRAL PACIFIC RAILWAY COMPANY, a Corpora- 

tion, Appellant, 

V8. 

FRANKLIN K. LANE, Secretary of the Interior, and 
CLA\ TALLMAN, Commissioner of the General 
Land Office. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This suit was filed by the Central Pacific Railway Com¬ 
pany, a corporation, against I ranklin K. Lane, as Secretary 
of the Interior, and Clay Tallman, as Commissioner of the 
General Land Office, to restrain and enjoin said public offi¬ 
cials from canceling a certain selection of lands in Nevada 
made by said company, made under and by virtue of a land 
grant made by Congress, by an act approved July 1, 18(12 

lk 
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(1*2 Stat., 489), as amended by an act approved July 2, 1864 
(13 Stat., 356). 

The land grant aforesaid excluded from its operation all 
mineral lands (other than coal and iron). The tracts in¬ 
volved in this suit have been held by defendants for rejec¬ 
tion and cancellation because of said mineral exception with¬ 
out ascertainment or determination that they are, in fact, 
mineral in character. 

The court below reached the conclusion that the Depart¬ 
ment in effect, at least, had adjudged the tracts to he mineral 
in character; and, so finding, discharged the rule to show 
cause, sustained motion to dismiss filed by defendants, and 
entered final decree dixmvtsinp the hill of complaint. From 
that decree this appeal is prosecuted (R., 24). 

The Question. 

Stated briefly, the exact question involved in this suit pre¬ 
sents this situation: 

The land grant referred to excepted mineral (other than 
coal and iron) lands. The tracts here in issue were duly 
selected by the company: and. while that selection was pend¬ 
ing, a special agent of the Interior Department made charge 
(as the expression there is) that the lands are mineral in 
character: although the United States Surveyor General for 
Nevada had returned the same as agricultural in character. 
At a hearing held to determine the real character of the 
lands, the Department (notwithstanding the prima facie 
non-mineral character thereof accomplished and effected by 
said Surveyors return) placed upon the railway company 
the harden of proof to establish affirmatively the non-mineral 
character thereof. 

It was found and held: 


“From all the testimony in the record with refer¬ 
ence to these locations, it cannot be held that the evi¬ 
dence shows that on any one has such a discovery of 
mineral been made as to satisfy the requirements of 


i 




the law in that respect, in order to perfect a mining 
location 1 ' (R., 7). 

Again it was held: 

( ^ ^ be that a showing may he presented which 

is sufficient to warrant the classification of land as 
mineral in the broader sense of that term, but which 
would he insufficient as a basis for mineral patent” 
(R., 8). 

Again it was found: 

‘‘The evidence neither proved nor disproved that 
the land contains valuable mineral deposits” (R., 7). 

And, finally, referring to a recent holding of the Depart¬ 
ment, in connection with other lands of appellant, wherein 
was laid down the proposition that when the character of 
* a railroad company is put in issue, the bur¬ 
den is on the company to show bv clear and convincing evi- 
ence that the land is of a character subject to the grant, and 
that it is not necessary in such cases that the presence of 
mineial in paying quantities upon the land must be proved, 
it was held: 

“Applying this principle to the issue under con¬ 
sideration, the evidence as to the character of the land 
in controversy is insufficient to warrant a holding 
that said lands are of the character subject to selec¬ 
tion under said acts” (R., 23). 

Tn short, the Department is here seeking to deprive appel¬ 
lant of a part of its granted lands by attributing to them an 
assumed, but not found or ascertained, mineral value, 
frankly conceding, at the same time, that no such discovery 
of mineral has been made upon the land as would satisfy the 
requirements of the law in that respect in order to perfect a 
mining location. 

From the passage of the above land-grant act in 18G2. as 
well as other similar acts passed by Congress during that 




decade, the Interior Department, for more than half a cen¬ 
tury, uniformly administered all of the railroad land-grant 
acts in accordance with two fundamental principles (so far 
as we are here concerned), one thereof being that the ex¬ 
ception of mineral lands has application only to such lands 
as are really mineral in character as a present ascertained 
fact, as distinguished from mere assumption, theory, or con¬ 
jecture; and the other, that the official return made by a 
Surveyor General of the United States as to the character, 
mineral or otherwise, of the public lands surveyed by him 
(as required by sec. 2395, R. S. U. S.), gives to the lands so 
surveyed and reported upon (returned) by him a prima facie 
character, mineral or non-mineral, as the case may be. which 
must be overcome bv proof by any one asserting to the con¬ 
trary thereof. 

*> r 

Rut on December 2d. 1914, in the case of Central Pacific 
Rv. Co. (43 L. D.. 545), the Department proceeded to lav 
down a new principle in the administration of railroad land 
grants by which the burden of showing, by clear and con¬ 
vincing evidence, the non-mineral character of lands is al¬ 
ways placed upon the railroad grantee, the official return of 
the United States Surveyor General to the contrary notwith¬ 
standing: and. further, proof of the presence of mineral in 
paying quantities upon such lands is no longer required in 
order to defeat the railroad grant. 

The ruling of the Department of which complaint is here 
made amounts, in necessary effect, to an attempt to engraft 
upon the land grant made by Congress a further limitation 
and exception not found or contained therein. 

Rearing in mind what has been stated above, the several 
questions involved are thus summarized in the 

■NT* 

Assignments of Error. 

1. In finding and holding that there has been an 
adjudication by the Department of the Interior that 
the tracts involved in this suit are of the character 


designated as mineral in the grant thereof made by 
Congress. 

2. In failing to find and hold that the Department 
of the Interior has not, in fact, adjudicated said tracts 
to be mineral in character within the true and legal 
sense and meaning of that term as defined by the 
courts, and as designated in the grant made by Con¬ 
gress, as aforesaid. 

3. In failing to find and hold that said Department 
expressly decided that there was no sufiicient mineral 
discovery in connection with said tracts of land to 
support a mineral location thereof; thus clearly indi¬ 
cating the non-mineral character of said tracts as a 
present ascertained fact. 

4. In failing to find and hold that the Department 
has undertaken to deprive appellant of said tracts of 
land, not because of their mineral character as a pres¬ 
ent ascertained fact; but simply and only because of 
a mere theory or conjecture that said lands may pos¬ 
sibly hereafter appear to he mineral in character. 

5. In failing to find and hold that said Depart¬ 
ment is seeking to deprive appellant of said tracts of 
land, not upon an adjudication of the mineral char¬ 
acter thereof based upon testimony establishing such 
fact, hut upon the application by the Department of 
an erroneous burden of proof rule; bv which latter, 
and ignoring the prima facie non-mineral character 
of the tracts accomplished and effected by the non¬ 
mineral return thereof made by the Surveyor Gen¬ 
eral of the United States, the Department placed upon 
appellant the duty of establishing affirmatively the 
non-mineral character of the lands; and then, assum¬ 
ing to hold that appellant had not successfully main¬ 
tained that burden, the Department proposes to de¬ 
prive appellant of its right and title to the lands, irre¬ 
spective of the fact that the evidence concededly failed 
to establish the mineral character of the lands. 

fi. Tn failing to grant the injunction prayed for by 
appellant, and in dismissing its bill of complaint. • 

7. Other errors appearing upon the face of the rec¬ 
ord herein (R., 24-5). 



In order properly to understand the questions here pre¬ 
sented. as well also their true relation to the property rights 
of appellant represented by its land grant, it will be useful 
to analyze briefly the land grant under which this case arises. 

The Land Grant. 

By act of Congress, approved July 1. 1862, supra, and the 
further and amendatory act of July 2, 1864, supra, the Cen¬ 
tral Pacific Railroad Company of California was authorized 
to construct a railroad and telegraph line from the Pacific 
Coast, at or near San Francisco or the navigable waters of 
the Sacramento River, to the eastern boundary of California, 
upon the certain terms and conditions in said acts men¬ 
tioned and hereinafter more particularly referred to. 

By the third section of said act of 1862 a grant of lands 
was made to said company— 

“for the purpose of aiding in the construction of said 
railroad and telegraph line, and to secure the safe 
and speedy transportation of the mails, troops, muni¬ 
tions of war. and public stores thereon,’’ 

of— 

“every alternate section of public land, designated by 
odd numbers, to the amount of five alternate sections 
per mile on each side of said railroad on the line 
thereof, and within the limits of ten miles on each 
side of said road, not sold, reserved, or otherwise dis¬ 
posed of by the United States, and to which a pre¬ 
emption or homestead claim may not have attached 
at the time the line of said road is definitely fixed: 
Provided, That all mineral lands shall be exeepted 
from the operation of this act,” etc. 

Section four of the act provided for the appointment by 
the President of the United States of three (8) commis¬ 
sioners upon completion ready for service and equipped of 
• forty consecutive miles of any portion of said railroad and 
telegraph line, said commissioners to examine the same and 


report to him in relation thereto; and upon certificate of such 
commissioners and approval by the President— 

“patents shall issue conveying the right and title to 
said lands to said company on each side of the road 
as far as the same is completed to the amount afore¬ 
said; and patents shall in like manner issue as each 
forty miles of said railroad and telegraph line are 
completed upon certificate of said commissioners.” 

Section six of the act made the grant to be upon condition 
that said company shall at all times transmit despatches over 
said telegraph line and transport mails, troops, and muni¬ 
tions of war, supplies and public stores, whenever required 
to do so by the Government; the latter, at all times, to have 
the preference in the use of said railroad for all of the pur¬ 
poses aforesaid, at fair and reasonable rates of compensation, 
not to exceed the amounts paid by private parties for the 
same kind of service. 

Section nine of the act required the company to file in the 
Department of the Interior, within six months after the 
passage of the act, its acceptance of the conditions thereof. 

Section ten provided that the company should complete 
fifty miles of the road within two years after filing its assent 
to the conditions of the act, and fifty miles per year there¬ 
after until the whole was completed. 

Section four of the act of July 2, 1804, supra, amended 
said act of 1802 by doubling the land grant (the words 
“five” and “ten” in section three of said former act being 
amended to “ten” and “twenty,” respectively), and, further, 
the term “mineral land” wherever occurring in said earlier 
act, “not to be construed to include coal and iron land.” 

The company duly accepted the grant, filed its assent, as 
required, and thereafter constructed and completed a line of 
railroad beginning on the east hank of the Sacramento River 
at the city of Sacramento, California, and extending to 
Promontory, Utah, and the same was accepted by the Presi¬ 
dent of the United States after sworn reports by the commis- 
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si oners, as required; and each and all of the conditions and 
requirements of the land grant and acts aforesaid were fully 
met and satisfied. 

By a joint resolution of Congress, approved April 10, 1809 
(10 Stat., 50), it was provided that there should be a com¬ 
mon terminus of the Union Pacific and Central Pacific Rail¬ 
roads at or near Ogden, and that the Union Pacific should 
build and the Central Pacific pay for and own the railroad 
from said terminus to Promontory Summit, at which point 
the rails should meet and connect and form one continuous 
line. 

The plaintiff in or about 1899 became the legal successor 
by purchase of all the rights, title, properties, and franchises 
of the Central Pacific Railroad Company of California, and 
on March 8. 1900. the then Secretary of the Interior directed 
(29 L. D.. 589) the issuance of land patents in the name of 
plaintiff company on account of the land grant so contained 
in the acts of 1802 and 1804. supra. 

By a certain other act of Congress, approved March 8, 
1887 (24 Stat., 550), the Secretary of the Interior was di¬ 
rected to immediately adjust, in accordance with the decisions 
of the Supreme Court, each of the railroad land grants made 
by Congress and theretofore unadjusted; but although the 
Central Pacific road has been long since fully constructed, 
completed, equipped, and operated for more than half a cen¬ 
tury. with all of the incidental benefits to the United States 
secured bv the granting acts, the land grant itself remains 
unadjusted. 


Lands Excepted from the Grant. 

By the granting acts of 1802 and 1804, supra, a statutory 
contract was effected between the United States and the Cen¬ 
tral Pacific Railroad Company; and by constructing the rail¬ 
road and putting it in operation the railroad company per¬ 
formed its part of the contract and thereby earned the right 
to the lands so granted. 
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The only lands excepted from said land grant are: 

(1) Those which, while within the limits of the 
grant, had been “sold, reserved, or otherwise disposed 
of by the United States”; 

(~) or to which a pre-emption or homestead 
claim had “attached at the time the line of said road 
is definitely fixed”; and 

(3) “mineral lands”—that term, however, not to 
he construed to include coal and iron lands. 

The abo\e land grants unlike some other of the railroad 
Kind grants, contained no provision for indemnity; and thus 
it is that any tract or tracts of land that may be or become 
lost to the grant by virtue of any or either of the several 
exceptions above mentioned, constitute a loss for which no 
indemnity can be secured. 


I he Lands Selected and Involved Herein. 

I nder the provisions of the above granting acts of 1862 
and 1864, supra, appellant filed in the local land office at 
Carson City, Nevada, on June 28, 1895, its selection list 
No. 9 (now known as serial 01223) wherein was embraced, 
inter alia , all of section 29, T. 20 N., R. 20 E., M. D. M., 
Nevada ; said selection list being accompanied by various 
certificates and by affidavit, as required, that the lands were 
vacant, unappropriated, and not interdicted mineral or re¬ 
served lands; also paid the fees upon the list collectible by 
law: and otherwise met in every requirement the rules and 
regulations of the Interior Department in respect of making 
and filing such railroad selection list; and the list was duly 
certified by the Register and Receive^* (the officers of said 
local office) on June 28, 1895. 

So much of the said selection list as embraces the tracts 
involved in this controversy is attached to the bill of com- 

2k 







plaint herein as Exhibit “A," and accompanying the list are 
copies of the several certificates and affidavit above referred 
to; all of which should be appropriately considered in con¬ 
nection with this case (R., 12-15). 

The above-described section 20 is an odd-numbered section 
within the limits of the grant; at the date of filing said selec¬ 
tion list said section was vacant, unoccupied, unappropriated, 
non-mineral in character, free and clear of and from the 
claim of any person whomsoever and not embraced in any 

sale or reservation theretofore made either bv the President 

%/ 

of the United States, by Congress, or by any of the executive 
departments of the Government of the United States (R., 6). 

In accordance with the Departmental regulations and 
practice in that regard said local land office thereafter trans¬ 
mitted said certified selection list along with its monthly 
returns to the Commissioner of the General Land Office for 
appropriate consideration and the ultimate patenting to 
plaintiff of the lands embraced therein (R., 0). 


Proceedings in the Interior Department Affecting 

said Tracts, 

While the above list was pending for consideration and 

disposition as above, but before any action was had thereon 

so far as concerns the land here immediately involved, the 

Commissioner of the General Land Office some sixteen vears 

«/ 

thereafter and under date March 17, 1011, ordered what are 
termed “adverse proceedings’’ against plaintiff as to the above 
section 20 so embraced in the above selection list, that action 
being taken under what is called a “charge” made by a spe¬ 
cial agent of the General Land Office that the lands in said 
section 20 are mineral in character (R., 0). 

At this point it may*be observed that it is not contended 
by the defendants or either of them or by the United States 
or any one in its behalf or by any one else that the title of 
plaintiff to the particular tracts here in dispute has failed 
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lor any reason whatsoever other than the above charge so 
made by (he special agent that the tracts are mineral in 
character (R., 6). 

Tn connection with the above “adverse proceedings” plain¬ 
tiff filed appropriate answer and affidavit denying the min¬ 
eral character of the N. % S. \V. % and W. S. E. % of 
said section 29. Thereafter hearing was had before the local 
land officers touching the question of the exact character, 
mineral or otherwise, of the several subdivisions of said sec¬ 
tion 29 just named. 

I he local officers, as a result of said hearing, thus found 
and reported to the Commissioner of the General Land Office: 

* is very conflicting. Apparently 
there are no well defined veins to he found on the 
surface of the land, but we believe that the evidence 
shows that dikes carrying sufficient mineral value to 
justify further expAditures are found on the land. 
We find that said Sec. 29, T. 20 N., R. 20 E., has been 
proved mineral in character, and we recommend that 
the defendant company’s list No. 9 be canceled as to 
said land” (R., 18-19). 

from that holding appellant duly prosecuted an appeal to 
the Commissioner of the General Land Office, with the result 
that decision was rendered by said last-named official De¬ 
cember 15, 1915, affirming the decision of the local land 
officers. 

The holding of the Commissioner and the reasons assigned 
by him therefor will be sufficiently indicated bv the follow- 
ing extracts from his decision: 

“The Surveyor’s return contains no reference to 
any minerals discovered in the township, but desig¬ 
nates the land in the neighborhood of sec. 29 as graz¬ 
ing land. 

According to the evidence the greater portion of 
the section has been located as mining locations, some 
made ten or twelve years ago and during the active 




operation of the Wedekind mine and some of more 
recent date. Many of these locations were merely 
made upon the ground without attempt to develop 
mineral thereon. Upon other claims shafts were 
sunk as deep as 50, 00 or 70 feet. At least two min¬ 
eral surveys were made in the section, but applica¬ 
tions for patent were not tiled, the claimant giving 
his reason that he was unable to contest the railroad’s 
claim to the land. These locations appear to have 
been abandoned as have been a large number of 
others, hut at the date of hearing there were a num¬ 
ber of claims being held on which some work had 
been performed every year in the nature of assess¬ 
ment and development work. 

‘‘From all the testimony in the record with refer¬ 
ence to these locations, it cannot he held that the evi¬ 
dence shows that on any one has such a discovery of 
mineral been made as to satisfy the requirements of 
the law in that respect, in order to perfect a mining 
location’’ (R., 21). 

Again, it was held therein: 

“The evidence neither proved nor disproved that 
the land contains valuable mineral deposits. The 
preponderance of the evidence, considering the num¬ 
ber of witnesses, their acquaintance with the land, 
their experience as miners and prospectors, the indi¬ 
cations of mineral on and near the land as testified 
to hv them, establishes that the land has a prima 
facie mineral character, having a prospective value 
for mineral, which is greatet than any other value 
that the land is known to have. 

“Tn a decision of April 23. 1015. denying motion 
for rehearing in the case of e.r parte Central Pacific 
Railway Company, involving said list No. 0 as to cer 
tain lands in the adjoining T. 20 N., R. 10 E., the 
Department ruled that: 

“ ‘To establish the railroad company’s right to a 
patent it was incumbent upon that company when 
the character of the land was called into issue to fur¬ 
nish clear and convincing evidence that the lands are 
of the character subject to the grant. It is not neces- 
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sary in such cases that the presence of mineral in pay¬ 
ing quantities upon the land must be proved.’ 

“Applying this principle to the issue under consid¬ 
eration, tlie evidence as to the character of the land in 
controversy is insufficient to warrant a holding that 
said lands are of the character subject to selection 
under said acts. Accordingly your decision is at- 
lirmed and said list No. 9 is hereby held for rejection 
to the extent of the lands involved in the appeal” (R., 
22-23). V ’ 

From that decision appeal was taken to the Secretary of 
tlie Interior, the same resulting in decision April 7, 1919, 
affirming the decision of the Commissioner. 

The decision of the Secretary will he sufficiently indicated 
by the following extract therefrom: 

“It is urged in the appeal that the Surveyor Gen¬ 
eral's return has impressed the lands with a prima 
facie non-mineral character and that the burden of 
proof was therefore upon the Government to over¬ 
come this return. Attention is also directed in the 
appeal to that portion of the Commissioner’s decision 
wherein it is held that there has been no such dis¬ 
covery of mineral shown as would he necessary to 
satisfy the requirements of the law in that respect 
in order to perfect a mining location, and that the 
evidence neither proves nor disproves that the land 
contains valuable mineral deposits. 

“As to the first contention, it may he stated that 
the return of the Surveyor General as to the character 
of land constitutes but a small element of considera¬ 
tion when the question as to the true character of 
the land is at issue. Aspen Consolidated Mining Co. 
rs. Williams (27 L. !)., 1); Instructions (31 L. I). 
212); Kinkade vs. State of California (39 L. D.’ 
491). See, also, in this connection, case of Central 
PaGfie Ry. Co. (43 L. P., 545), in which it was 
held, that when the character of land selected by the 
railway company is put in issue, the burden is on the 
company to show by clear and convincing evidence 
that the land is of a character subject to the grant, 

“As to appellant’s second contention, it may be said 
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that a showing may he presented which is sufficient 
to warrant the classification of land as mineral in the 
broader sense of that term, but which would be in¬ 
sufficient as a basis for mineral patent.’* * 

(R., 7-8.) 

The above decision was adhered to by the Secretary upon 
motion for rehearing, the latter being denied May 1<>, l ( .tIf), 
and opinion filed from which the following is an extract : 

“After hearings respecting the character of lands 
in this and several neighboring sections, the local 
officers held, upon a careful study of the testimony, 
which was voluminous and conflicting, that the corn- 
pan v had not satisfactorily shown that the lands 
selected were non-mineral and therefore included in 
it> grant. The Commissioner, on full discussion and 
careful consideration, concurred in that decision, and 
the Department on an attentive review affirmed the 
same. 

“The motion for rehearing contends against the 
incidence of the burden of proof upon the applicant, 
and insists that the company should not l>e deprived 
of these lands on a mere doubt as to their proper 
classification. These propositions were before the 
Department when the concurring decisions were 
formed, and present no principles which have not 
been settled in previous cases of this company. See 
43 L. P., 545.” (R., 15.) 

The result of the foregoing decisions may he summarized 
brief!v thus: 

The official return of the United States Surveyor Cenerul 
classified the lands as grazing (agricultural), and contained 
no reference to any minerals discovered in the township; the 
evidence, so far from establishing the alleged mineral char¬ 
acter of the land, proved that there had not even been such 
a (fi*ntreru of mineral as would satisfy the requirements 
of the law in that respect in order to perfect a mining loca¬ 
tion: nevertheless and notwithstanding that state of the rec¬ 
ord. and giving to the official return of the United States 
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Surveyor General no probative force or effect whatever, it is 
held by the Department that the railway company must lose 
these lands because it has not overcome affirmatively (so it 
is held, hut which is controverted), the effect of the non- 
mi)i< ra! charge, hut which latter itself concededly was not 
sustained by the evidence. 

Having thus outlined, in a general way, the case itself, the 
several questions involved may he considered in the light of 
the authorities, both departmental and courts, and to which 
attention is now asked. 


BRIEF. 


Tiie Meaning of the Term Mineral Lands as Found tn 
the Publio Land Laws and in Land Grants Made by 
Congress. 

Tn the consideration and development of the questions in¬ 
volved in this case it becomes important to understand just 
what is meant by the term “mineral lands,” as found in the 
public land laws and in land grants made by Congress, as 
that term has been defined, both by the Department of the 
Interior and bv the courts, and particularly by the Supreme 
Court of the United States. 

In the several public land laws providing for the acqui¬ 
sition of title by pre-emption, homestead, or townsite entry, 
lands known at the time to be mineral were excluded. 

Thus, in the case of Deffebaek vs. Hawke (115 U. S., 392, 
404). the Supreme Court stated: 

“We say ‘land known at the time to be valuable 
for its minerals/ as there are vast tracts of public 
land in which minerals of different kinds are found, 
but not in such quantity as to justify expenditures 
in the effort to extract them. Tt is not to such lands 
that the term ‘mineral’ in the sense of the statute 
is applicable.” 
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Again, in the ease of Colorado Coal Co. rs. United States 
(123 id., 307, 328), the same court held what is thus ex¬ 
pressed : 

“We hold, therefore, that to constitute the exemp¬ 
tion contemplated by the pre-emption act under the 
head of ‘known mines,’ there should he upon the 
land ascertained coal deposits of such an extent and 
value as to make the land more valuable to he worked 
as a coal mine, under the conditions existing at the 
time, than for merely agricultural purposes. The 
circumstances that there are surface indications of 
the existence of veins of coal does not constitute a 
mine. It does not even prove that the land will ever 

he under anv conditions sufiicientlv valuable on 

*/ 

account of its coal deposits to he worked as a mine. ’ 

Again, in the case of United States rs. Iron Silver Mining 
Co. (128 id., ()73, <583), it was stated: 

“It is not enough that there mav have been some 
indications by outcroppings on the surface, of the 
existence of lodes or veins of rock in place hearing 
gold or silver or other metal, to justify their designa¬ 
tion as ‘known* veins or lodes. To meet that desig¬ 
nation the lodes or veins must he clearlv ascertained, 
and he of such extent as to render the land more 
valuable on that account, and justify their exploita¬ 
tion.” 


The case most frequently cited in connection with the 
question is that of Davis’ Adm’r rs. Weihbold (13b id., r>{)7. 
olit), where the court held: 

“The exceptions of mineral lands from pre-emption 
and settlement and from grants to States for univer¬ 
sities and schools, for the construction of public 
buildings, and in aid of railroads and other works 
of internal improvement, are not held to exclude al 1 
lands in which minerals may he found, but only 
those where the mineral is in sufficient quantity to 
add to their richness and to justify expenditure for 
its extraction, and known to be so at the date of the 




grant. There are vast tracts of country in the min¬ 
ing States which contain precious metals in small 
quantities, but not to a sufiicient extent to justify 
the expense of their exploitation. It is not to such 
lands that the term mineral in the sense of this 
statute is applicable. 

“On this subject there has been great uniformity 
of decision by those courts of the States and of the 
I nited States which have had the most frequent 
occasion to consider the subject, and by the Land 
Department/’ 

In the opinion in said case, the court examines the de¬ 
cisions by the State courts and those of the Land Depart¬ 
ment (pp. 519-523), and thus sums up the matter: 

“Rulings to the same effect upon applications for 
mineral patents are found in decisions of the depart¬ 
ment for many years. They are that such applica¬ 
tions should not be granted unless the existence of 
mineral in such quantities as would justify expendi¬ 
ture in the effort to obtain it is established as a 
present fact. If mineral patents will not be issued 
unless the mineral exist in sufiicient quantity to 
render the land more valuable for mining than for 
other purposes, which can only be known by develop¬ 
ment or exploration, it should follow that the land 
may be patented for other purposes if that fact does 
not appear. 

******* 

It would seem from this uniform construction of 
that department of the Government specially in¬ 
trusted with supervision of proceedings required for 
the alienation of the public lands, including those 
that embrace minerals, and also of the courts of the 
mining States, Federal and State, whose attention 
has been called to the subject, that the exception of 
mineral lands from grant in the acts of Congress 
should be considered to apply only to such lands as 
weie at the time of the grant known to be so valu¬ 
able for their minerals as to justify expenditure for 
their extraction. The grant or patent, when issued 
3k 
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would thus l>e lield to carry with it the determina¬ 
tion of the proper authorities that the land patented 
was not subject to the exception stated. There has 
been no direct adjudication upon this point by this 
court, but this conclusion is a legitimate inference 
from several of its decisions. It was implied in tlie 
opinion in Deffeback rs. Hawke, already referred to. 
and in the cases of the Colorado Coal & Iron Co. rs. 
United States. 1*23 U. S.. SOT, 328, and United States 
rs. Iron Silver Mining Co., 1*28 U. S., 673, 683.” 

So. in the case of Iron Silver Mining Co. rs. Mike and 
Starr Mining Co. (143 id., 304, 404), the court stated: 

“It is undoubtedly true, that not every crevice in 
the rocks, nor everv outcropping on the surface, 
which suggests the possibility of mineral, or which 
may, on subsequent exploration, he found to develop 
ore of great value, can U* adjudged a known vein 
or lode within the meaning of the statute." 

Again, in the case of Chrismun rs. Miller (107 id.. 313, 
323), the court stated : 

"It is true that when the controversy is between 
two mineral claimants the rule respecting the suili- 
ciency of a discovery of mineral is more liberal than 
when it is between a mineral claimant and one seek¬ 
ing to make an agricultural entry, for the reason that 
where land is sought to he taken out of the category 
of agricultural lands the evidence of its mineral 
character should he reasonably clear, while in respect 
to mineral lands, in a controversy between claimants, 
the question is simply which is entitled to priority. 

I hat, it is true, is the case before us. Rut even in 
such a case, as shown by the authorities we have 
cited, there must he such a discovery of mineral as 
gives reasonable evidence of the fact either that 
there is a vein or lode carrying the precious mineral, 
or if it he claimed as placer ground that it is valuable 
for such mining.” 

Again, in the case of United States vs. Plowman (21tf 



id., 372, 374), the court quoted, with approval, from its 
opinion in the Davis-Weibbold case, supra, as follows: 

“the exception of mineral lands from grant in the 
acts of Congress should be considered to apply only 
to such lands as were at the time of the grant known 
to be so valuable for their minerals as to justify ex¬ 
penditure for their extraction.*’ 


The rule of decision in the Federal courts is the same. 

Thus, in the case of United States vs. Central Pacific R. 
R. Co. (93 Fed., <371), the court, quoting with approval 
from l nited States vs. Reed (23 id., 432), with regard to 
known mineral character of the lands, stated: 

“ I he statute does not reserve any land from entry 
as a homestead simply because some one is foolish 
or visionary enough to claim or work some ]x>rtion 
of if as mineral ground, without reference to the fact 
of whether there are any paying mines on it or not. 
Nothing short of known mine* on the land, capable, 
under ordinary circumstances, of being worked at a 
profit, as compared with any gain or benefit that may 
he derived therefrom when entered under the home¬ 
stead law, is sufficient to prevent such entrv.” 

* «7 

Again, in the case of United States vs. Central Pacific 
R. R. Co. (34 id., 213), the court thus stated: 

“The evidence certainly satisfied the test of what 
are mineral lands, according to such cases as Deffe- 
back vs. Hawke, 115 U. S., 392, 404; 0 Sup. Ct., 95: 
Davis’ Adrn’r vs. Weibbold, 139 U. S., 507, 519; 11 
Sup. Ct., 628; Iron Silver Min. Co. vs. Mike & Stan- 
Cold & Silver Min. Co., 143 U. S., 394; 12 Sup. Ct. ; 
o43. See. also, for definition clearly stating what 
constitutes mineral lands, the language of .Judge 
Knowles in Railroad Co. vs. Barden,-46 Fed. 610- 
id., 154 U. S., 233; 14 Sup. Ct,, 1030. The general 
criterion would seem to be that the land must be 
more valuable for mineral explorations than for agri¬ 
cultural purposes. There must be sufficient evidence 
of mineral to justify the expenditure of time and 
money for its extraction.” 
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There is no apparent conflict between the decisions of the 
courts touching this subject and those of the Interior De¬ 
partment; and. as the rule itself is thus well recognized and 
established, a mere reference to a few of the Departmental 
decisions, without more, will suffice for present purposes: 

Castle rs. Womble (10 L. D., 455, 457). 

Aspen Mining Co. vs. Williams (23 id., 34V 
Goldstein vs. Juneau Townsite (id., 417). 

Walker vs. Southern Pacific* R. R. Co. (24 id., 172). 

The case now most frequently cited by the Interior De¬ 
partment. in its recent adjudications upon lands granted to 
railroad companies where the alleged mineral character 
thereof comes in question, is that of its own decision in 
Central Pacific Ry. Co. (43 L. D.. 545), decided December 
2<>, 1014: that being the decision upon which the Depart¬ 
mental ruling in the instant case is professedly based. 

The fundamental vice of the decision in that case is thus 
summed up in the syllabus therein: 

“Burden on company to establish character of 
land. When the character of land selected by (he 
railway company is put in issue, the burden is on the 
company to show by clear and convincing evidence 
that the land is of a character subject to the grant.” 

Or, as thus expressed in the opinion: 

“To establish the right to a patent, it is incumbent 
upon the railway company, when the character of 
the land is called into issue, to furnish clear and 
convincing evidence that the lands are of the char¬ 
acter subject to the grant.” 

Aside from the fact that said rule of decision, used 
against appellant in defeat of its selection, had and has no 
proper application herein, since the evidence in the proceed¬ 
ings had in the Department very, clearly established the 
non-mineral character of the land; it may be observed that 
the necessary effect of any such rule as that announced in 
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the certain Departmental decision, supra, is to place upon a 
railroad grantee the burden of establishing a negative, 
\, t lio non-mineral character of lands, simply and 
o cii. 1^0 ■ e one charges (alleges) the same to be 
mineral, even though the charge, as here, be not sustained 
or proven. And, furthermore, the rule*so announced, and 
applied to appellant, to its detriment and loss, makes no 
exception in respect of lands that may already have im¬ 
pressed upon them, as here, a prima facie non-mineral 
character; and that leads to the next proposition, which may 
be stated thus: 


2 . 

Tiie Land Involved in this Suit was and is Impressed 
with a Prima Facie Non-Mineral Character. 

The act of Congress, approved May 18, 1706 (1 Stat., 464, 
466), providing for the sale of lands of the United States, 
created the office of Surveyor General in respect of said 
public lands; and, in section 2 thereof, prescribing the 
ih'tics of the Surveyor General, and of his deputies, the 
manner of making surveys of the public lands, and the 
several matters required to be officially noted and returned, 
it was thus expressly directed: 

“Every surveyor shall note in his field book the 
true situations of all mines, salt licks, salt springs 
and mill seats which shall come to his knowledge; 
all water courses, over which the lines he runs shall 
pass; and also the quality of the lands. These field 
books shall be returned to the Surveyor General, 
who shall thereupon cause a description of the whole 
lands surveyed, to be made out and transmitted 
to the officers who may superintend the sales.” 
(Italics by counsel.) 

The act of Congress, approved May 10, 1800 (2 Stab, 
73), made it the duty of the Surveyor General to prepare 




and transmit to the registers of the several local land offices 
general plats of the lands directed to he sold, etc. 

The above provisions of law, in respect of surveys of the 
ic lands of the United States, were carried forward 
into section *2395 Revised Statutes, V. S., wherein will he 
found set forth the Rules of Survey, subparagraph seventh 
whereof is. as follows: 

“Every survevor shall note in his Held hook the 

* t # 

true situations of all mine#, salt licks, salt springs, 
and mill-seats, which come to his knowledge; all 
water-courses over which the line he runs may pass; 
and also the quality of the lands.’’ (Italics by 
counsel.) 

It is. therefore, important, in the consideration of the 
proposition above stated, to have in mind that it is a part 
of the official requirement and duty of the United States 
Surveyors General to note, among other things, the char¬ 
acter. mineral or otherwise, of the lands embraced within 

the survev, and to make return thereof. 

• / 

By a long line of decisions, both departmental and court, 
the official returns so made bv the United States Surveyors 
General, in respect of surveys of the public lands of the 
United States, have always been regarded as prima facie 
evidence of the character (mineral or otherwise) of the 
lands embraced within such returns. 

Thus, in the case of Caledonia Mining Co. vs. Rowen (*2 
L. D.. 714). the holding was thus stated (syllabus) : 

“See. 2342, Rev. Stat., contemplates that the land 
shall he ‘clearly’ agricultural; it is prima facie so by 
its return as agricultural by the Surveyor General; 
hut said return is subject to contest, wherein the 
burden of proof is on the party denying its correct¬ 
ness.” 

In the case of Dughi vs. Harkins (id., 721), the following 
was stated (opinion): 





This land was returned by the Surveyor General 
as agricultural in character, and hence was subject 
to a homestead entry. In such case the agricultural 
character ol the land continues until its mineral 
charactei is satis!actorily shown; and, upon a hear¬ 
ing oideied to establish its true character, the home¬ 
stead entryman may rest upon the Surveyor Gen¬ 
eral's return, and is required only to rebut proof of 
its mineral character. The burden of proof is there¬ 
fore upon the mineral claimant, and he must show 
not that neighboring or adjoining lands are mineral 
in charactei, or that that in dispute may hereafter by 
possibility develop minerals in such quantity as will 
establish its mineral rather than its agricultural 
character, but that, as a present fact, it is mineral 
in character, and this must appear ironi actual pro¬ 
duction ol mineral, and not from any theory that it 
may produce it; in other words, it is fact and not 
theory which must control your office in deciding 
upon the character of this class of lands. Nor is it 
sufficient that the mineral claimant shows that the 
land is of little agricultural value. He must show 
affirmatively, in order to establish his claim that 
the mineral value of the land is greater than its 
agricultural value.” 

See, also, the following: 

^Ma Gold Mining Co. vs. Ferguson (3 L. D. 

Zo4). m> 

Creswell M’f'g Co. vs. Johnson (8 id. 440) 

Savage et al. vs. Boynton (12 id., 612). 

In the case of Cutting vs. Reininghaus (7 id., 265), it was 
held that “the burden of proof is upon an agricultural claim- 
ant lor land returned as mineral.” 

Also, in Kane vs. Devine (id., 532), it was again held: 

the burden of proof is upon an agricultural claimant for 
land returned as mineral.” 




In the case of Tinkham vs. McCaffrey (13 id., 517), the 
following was held ( syllabus ): 

“A contestant, who alleges the mineral character 
of land that is prima facie agricultural, must show 
affirmatively the existence of mineral in sufficient 
quantity to make the land more valuable for mining 
than for agricultural purposes/’ 

In the case of Winters et al. vs. Bliss (14 id., 59), the rule 
was thus stated ( syllabus) : 

“The burden of proof is with one who alleges the 
mineral character of land that is returned as agricul¬ 
tural.” 

In the case of Dobler et al. vs. Northern Pacific (17 id., 
103), the same rule was again stated (syllabus) : 

“The burden of proof is with a mineral claimant 
for land returned as agricultural to show as a present 
fact that the land is mineral in character, and more 
valuable for mining than agricultural purposes.” 

And. in the case of Aspen Min. Co. vs. Williams (23 id., 
34), it was held ( syllabus) : 

“In proceedings upon a protest against an agricul¬ 
tural entrv, in which the mineral character of the 
land is alleged, the burden of proof is with the agri¬ 
cultural claimant, if the land is returned as mineral 
in the Surveyor General's report then in force.” 

In the case of McLemore vs. Express Oil Co. (158 Cal., 
559, 566), the Supreme Court of California, following the 
precedent so established by the Interior Department, as 
above, thus stated: 

“The Land Department has uniformly laid down 
the rule to the following effect: ‘The burden of proof 
being upon the contestants (mineral claimants), they 
are required to show by a preponderance of testimony 
that the land is more valuable for mining than for 
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agricultural purposes as a present fact; not that it 
might possibly hereafter develop minerals in such 
quantity, and of such character, as to establish its 
mnieral^ value ’ (1 Land Dec., 5(31; 8 Land Dec., 

440; D Land Dec., 108; 17 Land Dec., 274; 25 
Land Dec., 223; 25 Land Dec., 349.)” 

I he federal courts have followed the same rule. 

Thus, in the case of Cowell vs. hammers (21 Fed., 200), 
the court quoted from a decision of the Commissioner of 
the General Land Office, at some length, saying, in part: 

''The fact of the survey of said section 17 in 186(3 
and that the plat of the survey of the township or the 
he d notes failed to show section 17 to Contain ‘valu¬ 
able mineral deposits,’ makes a prima facie case in 
tavor of the agricultural character of the section.” 

The same rule was followed in the case of Kirby vs. Lewis 
(39 id., (>(>, 75), the opinion therein citing certain prior 
Supreme Court decisions in support of its holding. 

Also, in the case of Northern Pacific It. R. Co. vs. Walker 
(47 td., (LSI, 683), the court thus stated: 

“The reports of the deputy surveyors of the United 
Nates, that the lands were agricultural and not min¬ 
eral lands, have the force of depositions, and are 

prima fame evidence, at least, of the character of the 
lands. 


The same rule has been uniformly recognized and fol¬ 
lowed by the Supreme Court of the United States. 

Thus, in the case of I nited States vs. Breward (16 Pet 
143). the following was held (syllalms): 

1 he certificate of a survey, by the Surveyor Gen- 
end of the Spanish province of Florida, \s to be 
taken as prima facie correct.” 


4k 
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Again, in the case of United States vs. Low (id., 10*2), the 
following was stated ( opinion) : 

“The official return of the Surveyor General has 
accorded to it the force of a deposition. So we held 
in the case of Breward and Ilanson; to which we 
refers 


In the case of United States vs. Ilanson (id., 100), cited 
in the above case, the court held what was thus stated 
(ft inn ion ): 

“Plats and certificates, because of the official char¬ 
acter of the Surveyor General, have accorded to them 
the force and character of a deposition." 

In the case of Barden vs. Northern Pacific R. R. Co. (In4 
l\ S., *2<SS. 220). the court, in its opinion, quotes with ap¬ 
proval from the case of Cole vs. Mark ley (2 L. IX, S47-0), 
as follows, speaking of the notations made by surveyors: 

“They should he, and they are, only prima facie 
evidence, and subject to he rebutted by satisfactory 
proof of the real character of the land.” 

From this long and uninterrupted line of decisions, both 
in the Interior Department and in the courts, it may be 
rather safely assumed that these official returns of the 

United States Surveyors General, made in pursuance of the 
requirement of law. are to he regarded as establishing prima 
facie the character, mineral or non-mineral, of the lands 
embraced therein; and that such character remains until 
overcome bv evidence to the contrary’: thus, the burden i 

t 

upon an agricultural claimant to overcome the effect of a 
mineral return; and, in the same manner, the burden is 
upon a mineral claimant to overcome a non-mineral or 
agricultural return. 

This proposition has been so thoroughly settled by au¬ 
thoritative decisions, as above shown, that further comment 
thereon would seem unnecessary 7 ; and yet the rule of de- 
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cision lias been ignored by the Department in the instant 
ease. 

Thus, the Commissioner found it impossible to decide 
that the land really is mineral in character; but, neverthe¬ 
less, and ignoring the prim a facie non-mineral character of 
the lands, he decided that the company must lose the land 
because (so he held) it had not furnished clear and con¬ 
vincing evidence that that burden and duty is upon it when¬ 
ever the character of the land is “called into issue.” 

I he error of that holding was, among others, specially 
urged by appellant in its appeal to the Secretary of the 
Interior, but without avail; the Secretary thus disposing of 
the contention, and adhering to it upon motion for re¬ 
hearing: 

ft i* urged in the appeal that the Surveyor Gen- 
ernl s return has impressed the lands with a prim a 
facie non-mineral character and that the burden of 
proof was therefore upon the Government to over¬ 
come this return. Attention is also directed in the 
appeal to that portion of the Commissioner s decision 
wherein it is held that there has been no such dis¬ 
covery of mineral shown as would he necessary to 
satisfy the requirements of the law in that respect 
in order to perfect a mining location, and that the 
evidence neither proves nor disproves that the land 
contains valuable mineral deposits. 

‘ As to the first contention, it may be stated that 
the return of the Surveyor General as to the char¬ 
acter of land constitutes but a small element of con¬ 
sideration when the question as to the true character 
of the land is at issue. Aspen Consolidated Mining 
Co. vs. Williams, (27 L. D., 1); Instructions, (31 L. 
D., 212) ; Kinkade vs. State of California, (39 L. I)., 
491). See, also, in this connection, case of Central 
Pacific Ry. Co. (43 L. D., 545), in which it was held, 
that when the character of land selected by the rail¬ 
way company is put in issue, the burden is on the 
company to show by clear and convincing evidence 
that the land is of a character subject to the grant” 
(R., 15). 


It may he conceded that such returns may be overcome 
by evidence; but to hold, as did both the Commissioner and 
the Secretary herein, that the non-mineral return made by 
the Surveyor General as to the land here in question, in con¬ 
formity to the provisions and requirements of law, is to have 
no probative effect whatever, is to run counter not only to 
repeated decisions by both (be Department and the courts, 
but to the very law itself; whereas, to give to such returns a 
prima fane probative effect, with the right, in any appro¬ 
priate proceeding, to show the same incorrect in fact, accords 
entirely with law and the decisions. It is not here claimed 
that such returns are conclusive, but it is insisted that they 
are entitled to prinui fane consideration as a fact established 
bv deposition, and by the Government’s own officials at that; 
subject, of course, to be rebutted by any one. the Govern¬ 
ment included, claiming to the contrary to the fact thus 
officially certified by a Surveyor General in pursuance of the 
positive mandate of the law. 

To say that such return “constitutes but a small element 
of consideration when the true character of the land is at 
issue ( supra ), is one tiling, but to deny such return any 
probative force or effect whatever is a very different thing, 
when it comes to depriving a railroad of its granted lands, 
where concededlv “the evidence neither proves nor disproves 
that the land contains valuable mineral deposits,” and. 
where, also concededlv, the evidence shows that in no in¬ 
stance “has such a discovery of mineral been made as to 
satisfy the requirements of the law in that respect, in order 
to perfect a mining location” (R., 21). 

And this leads to the next proposition, which may be 
stated thus: 
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3. 

Tub Burden of Proof to Establish Affirmatively the 

Non-mineral Character of the Land was Improp¬ 
erly Placed upon Plaintiff. 

Bv entirely ignoring the non-mineral return made by the 
Lnited States Surveyor General as to the land here in suit, 
and giving it no probative force or effect whatever quite the 
same as if it had never been made, and this too in utter dis¬ 
regard of formed departmental decisions and of the courts 
as well, the Department here placed upon appellant the 
burden of establishing affirmatively the non-mineral char¬ 
acter of the lands; and because the evidence (excluding from 
consideration the prima facie proof afforded and accom¬ 
plished by the Surveyor Generals return), left the matter 
in a state of exact poise (i. e., “the evidence neither proves 
nor disproves that the land contains valuable mineral de¬ 
posits”). the land is held to he excepted from the grant. 

It is to be remembered, however, that the grant involved 
in this case only professed to except “mineral lands”— 
not lands that are suspected, alleged or charged by some 
<me (but not proven) to be mineral in character; but lands 
which, as a present ascertained fact, actually are mineral in 
character. 

The exact legal meaning of the term “mineral lands” has 
been thoroughly established and settled hv a long line of 
decisions, a number of which have been referred to above; 
and those decisions uniformly reject mere theory or con¬ 
jecture of mineral value, as distinguished from mineral 
value in fact. 

It must, also, be remembered that the placing of the bur¬ 
den of proof upon appellant was not a mere matter of 
procedure as applied to the facts in this case. 

In the abstract, it is very often said that the alignment 


\ 





of parties, placing of burden of proof, etc., are procedural 

matters merely; but there are many cases, and the present 

is one, where the placing of the burden of proof loses its 

ordinary aspect of a matter procedural, and becomes one of 

the verv substance of the case. 

* 

For example, the land in the present case is proposed to 
be held to lie excepted from appellant’s grant, not because 
the land really is mineral (because the Department admits 
that it does not know, as a present fact, whether it is or is 
not mineral in character), but because, and only because, 
appellant (so it is held) has failed to maintain the burden 
of proof so (improperly) placed upon it. as above. 

And so. it will be perceived, that, at least, the burden 
of proof rule, and that alone, is here made to deprive ap¬ 
pellant of its property: and that, of course, at once becomes 
and really is matter of substance and not of procedure. 

This same principle was involved in the case of Central 
Vermont Bailwav rs. White (23S T\ S., ."07. .">12). decided 
by the Supreme Court of the 1 nited States, June 21. 101.5 
(opinion by the late Mr. Justice Lamar), wherein, speak- 
: ng of the matter, he thus stated: 

-Hut matters of substance and procedure must not 
be confounded because they happen to have the same 
name. For example, the time within which a suit 
is to be brought is treated as pertaining to the 
remedy. But this is not so if. by the statute giving 
the cause of action, the lapse of time not only bars 
the remedv but destrovs the liability. 

******* 

“Tn that class of cases the law of the jurisdiction, 
creating the cause of action and fixing the time with¬ 
in which it must be asserted, would control even 
where the suit was brought in the courts of a State 
which gave a longer period within which to sue. So, 
too. as to the burden of proof. As long as the ques¬ 
tion involves a mere matter of procedure as to the 
time when and the order in which evidence should 
be submitted the State court can, in those and similar 
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instances, follow their own practice even in the trial 
of suits arising under the Federal law. 

“But it is a misnomer to say that the question as 
to the burden of proof as to contributory negligence 
is a mere matter of State procedure. For, in Ver¬ 
mont. and in a few other States, proof of plaintiff’s 
freedom from fault is a part of the very substance 
of his case. Tie must not only satisfy the jury (1) 
that he was injured by the negligence of the defend¬ 
ant, but he must go further and, as a condition of 
his right to recover, must also show (2) that he was 
not guilty of contributory negligence. In those 
States the plaintiff is as much under the necessity 
of proving one of these facts as the other; and as 
to neither can it he said that the burden is imposed 
by a rule of procedure, since it arises out of the gen¬ 
eral obligation imposed upon every plaintiff to estab¬ 
lish all of the facts necessary to make out his cause 
o! action. But the l nited States courts have uni¬ 
formly held that as a matter of general law the 
burden of proving contributory negligence is on the 
defendant. The Federal courts have enforced that 
principle even in trials in States which hold that the 
burden is on the plaintiff.” 

4. 


The Secretary and the Commissioner Have Made 
Special Findings of Fact Supporting no Conclusion 
Other Than That the Land is Non-mineral. 


Tn considering the point here made, there may be laid 
aside for the moment all thought as to the injustice of the 
decision against the company on the theory that the evi¬ 
dence left the issue in a state of exact poise; nor will any 
quarrel be made with the doctrine often announced by the 
courts that for mere errors of judgment upon the weight of 
evidence in a contested case before the officers of the Depart- 

* * is by appeal from one officer to 

another of the Department. 




The point here is that error of law is apparent on the face 
of the decision of the Secretary and of the Commissioner 
alike. We may accept their findings of fact for the present, 
and stand upon the principle expressed in Marquez vs. Fris- 
hie (101 U. S., 473, p. 476): 

‘‘But. if it can Ik? made entirely plain to a court of 
equity that on facts about which there is no dispute, 
or no reasonable doubt, those officers have, by a mis¬ 
take of the law, deprived a man of his right, it will 
give relief.** 

Among numerous instances where this principle has been 

successfully invoked is the case of Great Northern Kv. vs. 

• *■ 

I lower (*236 V. S., 702). The opinion, delivered by Mr. 
Justice Day, sustaining the railway company's contention, 
says, in part (]>. 708) : 

‘‘It is also averred that the decisions of the Com¬ 
missioner of the General Land Office and the Secre¬ 
tary of the Interior, and the cancellation of the rail¬ 
way company's selection, were wrongfully and er¬ 
roneously made through a mistake of law, in this, 
that it was in and by said decisions held that the 
settlement and residence of Carter upon a tract of 
land situated one-fourth of a mile distant from the 
land sought to he entered bv him was constructively, 
and within the meaning of the homestead law of the 
Cubed States, a settlement upon the land last men¬ 
tioned.” 

At page 711: 

“The question then is. was there sufficient compli¬ 
ance with the homestead law to entitle Carter to the 
benefit thereof? It is not contended that the courts 
may refuse to follow the conclusions of the Land 
Office, based upon testimony as to matters of fact, 
but the insistence is that there is here such a clear 
mistake of law upon the facts found as to entitle 
the complainant to the relief sought.” 



33 


In the instant ease the Commissioner has found specially: 

. From all the testimony in the record with refer¬ 
ence to these locations, it cannot be held that the 
evidence shows that on any one has such a discovery 
ot mineral been made as to satisfy the requirements 
of the law in that respect, in order to perfect a min¬ 
ing location” (K., 21). 

Can it he that this finding of ultimate fact can support 
tfie conclusion that the lands are mineral in character? 
Does such conclusion harmonize with the clearly expressed 
principle of l nited States vs. Plowman (210 U. S., 372, 
374), following earlier decisions: 

the exception of mineral lands from grant in the 
acts of Congress should be considered to apply only 
to such lands as were at the time of the grant known 
to be so valuable for their minerals as to justify 
expenditure for their extraction.” 


1 he Secretary, too, has assumed to overthrow this doc¬ 
trine: tor, in support of his conclusion that the land is 
mineral, he says: 


H may be said that a showing may he presented 
which is sufficient to warrant the classification of 
and as mineral in the broader sense of that term 

bm winch would be insufficient as a basis for mineral 
patent (R., 8). 


'I’be railway company, appellant, therefore, finds itself 
confronted with this dilemma: it cannot acquire title be¬ 
cause, so far as it is concerned, the land is, or must be 
regarded as, mineral; a mineral claimant to the same land 
cannot acquire title thereto because it is not mineral. Could 
ii situation more illogical be imagined? 

The only authority cited in support of this extreme state¬ 
ment of the Secretary is one of the Department's own prior 
decisions substantially to the effect that a discovery of min¬ 
eral is not essential to proof that the land is, in fact, mineral 
in character. 
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The point here is that error of law is apparent un the face 
of the decision of the Secretary and of the Commissioner 
alike. We may accept their findings of fact for the present, 
and stand upon the principle expressed in Marquez vs. Fris- 
hie (101 U. S., -173, p. 476): 

“Hut if it can he made entirely plain to a court of 
equity that on facts about which there is no dispute, 
or no reasonable doubt, those officers have, by a mis¬ 
take of the law, deprived a man of his right, it will 
give relief.” 

Among numerous instances where this principle has been 

successfully invoked is the case of Oreat Northern Kv. vs. 

• *■ 

I lower (230 V. S.. 70*2). The opinion, delivered bv Mr. 
Justice Day, sustaining the railway company's contention, 
says, in part (p. 708) : 

“It is also averred that the decisions of the Com¬ 
missioner of the (leneral Land Office and the Secre¬ 
tary of the Interior, and the cancellation of the rail¬ 
way company's selection, were wrongfully and er¬ 
roneously made through a mistake of law, in this, 
that it was in and by said decisions held that the 
settlement and residence of Carter upon a tract of 
land situated one-fourth of a mile distant from the 
land sought to be entered by him was constructively, 
and within the meaning of the homestead law of the 
Fnited States, a settlement upon the land last men¬ 
tioned.’ 7 

At page 711: 

“The question then is, was there sufficient compli¬ 
ance with the homestead law to entitle Carter to the 
benefit thereof? It is not contended that the courts 
may refuse to follow the conclusions of the Land 
Office, based upon testimony as to matters of fact, 
but the insistence is that there is here such a clear 
mistake of law upon the facts found as to entitle 
the complainant to the relief sought. 77 
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In the instant case the Commissioner has found specially: 

. From all the testimony in the record with refer¬ 
ence to these locations, it cannot be held that the 
evidence shows that on any one has such a discovery 
ot mineral been made as to satisfy the requirements 
of the law in that respect, in order to perfect a min¬ 
ing location” (R., 21). 

Can it be that this finding of ultimate fact can support 
die conclusion that the lands are mineral in character? 
Does such conclusion harmonize with the clearly expressed 
principle of United States vs. Plowman (216 U. S., 372 
3<4), following earlier decisions: 

the exception of mineral lands from grant in the 
acts of Congress should be considered to apply only 
to such lands as were at the time of the grant knowii 
to be so valuable for their minerals as to justify 
expenditure for their extraction.” 


I he Secretary, too, has assumed to overthrow this doc¬ 
trine: for, in support of his conclusion that the land is 
mineral, he says: 

• it may be said that a showing may be presented 
which is sufficient to warrant the classification of 
and as mineral in the broader sense of that term, 

but which would be insufficient as a basis for mineral 
patent (R., 8). 


The railway company, appellant, therefore, finds itself 
confronted with this dilemma: it cannot acquire title be¬ 
cause, so far as it is concerned, the land is, or must be 
regarded as, mineral; a mineral claimant to the same land 
cannot acquire title thereto because it is not mineral. Could 
a situation more illogical be imagined? 

The only authority cited in support of this extreme state¬ 
ment of the Secretary is one of the Department's own prior 
decisions substantially to the effect that a discovery of min¬ 
eral is not essential to proof that the land is, in fact, mineral 
in character. 
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It is above observed that the quoted statement is extreme. 
It is, of course, a matter of common knowledge that “dis¬ 
covery" and “proof of mineral character" are not convertible 
terms. A slight showing may be sullicient as a discovery to 
support a mineral location, hut the mineral occurrence neces¬ 
sary to impress the land with the classification of mineral 
must he something more. A discoverv is absolutely essen- 
tial. and. more than that, there must he an actual mineral 
production, and no mere theory, sufficient to establish that 
the land is of mineral character. In this instance the De¬ 
partment finds there has not even been such a discover]/ as 
will satisfy the law in the pert ect ion of a mininy location. 

Mr. Justice Field, in the opinion of the Supreme Court in 
Davis' Administrator vs. Weibhold ( 1 31) F. S.. .*>07), quoting 
with approval (p. 0*2*2) from Dughi vs. Harkins (2 L. D., 
721),says: 

“The burden of proof is therefore upon the min¬ 
eral claimant, and he must show, not that neighbor¬ 
ing or adjoining lands are mineral in character, or 
that that in dispute may hereafter by possibility 
develop minerals in such quantity <as will establish 
its mineral rather than its agricultural character, but 
that, as a present fact, it is mineral in character; 
and this must appear from actual production of min¬ 
eral, and not from any theory that it may produce 
it: in other words, it is fact and not theory which 
must control your office in deciding upon the char¬ 
acter of this class of lands. Nor is it sufficient that 
the mineral claimant shows that the land is of little 
agricultural value. lie must show affirmatively, in 
order to establish his claim, that the mineral value 
<»f the land is greater than its agricultural value.” 


In further approval of these Departmental rulings, the 
court says (p. 523) : 

“Rulings to the same effect upon applications for 
mineral patents are found in decisions of the depart¬ 
ment for many years. They are that such applica¬ 
tions should not be granted unless the existence of 
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tumoral tn such quantities as would justify expendi- 
turo in the effort to obtain it is established as a present 
met. II mineral patents will not lie issued unless 
lie mineral exist in sufiieient quantity to render the 
land more valuable for mining than for other pur- 
poses. which can only he known by development or 
exploration, it should follow that the land may be 

patented tor other purposes if that faet does' not 
appear. 

It is submitted that it is logically impossible to sustain the 
conclusion that the land is mineral in character without 
wholly disregarding the finding of the Commissioner that 
no discovery of mineral has been made sufficient to support 
a mineral location. The Secretary does not disregard it • 
hut attempts to justify the mineral conclusion upon an 
impossible theory that the land may he regarded as mineral 
m character for the purpose of defeating the railway com¬ 
pany s selection, although it could not be regarded as min¬ 
eral m character in an application for patent by a mineral 

entry man: or. to quote again the very language of the 
Secretary: 

V 

"It may be that a showing may be presented which 
is sufficient to warrant the classification of land as 
mineial m the broader sense of that term, but which 
non!,! be insufficient as a basis for mineral patent. ’ 

( K.. o, italics by counsel.) 

The Secretary does seek to fortify the Commissioner’s 
ruling by quoting and adopting the following from the 

decision of the latter: 

‘ The preponderance of the evidence, considering 
le number of witnesses, their acquaintance with the 

in*!' f leiF °„ x I )e . nen( ‘ e as mine rs and prospectors the 

to bT Jhcu? m ! n , e r a ! ° n 7 near the land as testified 
O hy them establishes that the land has a prima 

)«cu> mineral character, having a prospective value 

for minera! which is greater than anv other value 

that the land is known to have” (R. ? 8) 



• The sentence next preceding that quoted and adopted hv 
the Secretary is: “The evidence neither proved nor dis¬ 
proved that the land contains valuable mineral deposits' 

( R 22). The evidence did prove, however, and the Com¬ 
missioner found, that in no instance “has such a discovery 
of mineral been made as to satisfy the requirements of the 
law in that respect, in order to perfect a mining location 

(R.,*21). rpl n 

There is no mistake or dispute as to the facts. 1 he Com¬ 
missioner and the Secretary have found the ultimate facts 
SU ch as to establish conclusively the non-mineral character 
of the land: but, by reason of an erroneous conclusion drawn 
f n ,m these ultimate facts, the Department seeks to desC- 
t lie railway company’s title. 


o. 


Conclusion. 

Without further prolonging the argument in tlie printed 
brief, and which has been somewhat protracted lieeause of 
the exceeding importance to appellant of the questions in¬ 
volved. it is respectfully submitted that the decree below is 
erroneous and should lie reversed, and the cause remanded 
with directions to enter a decree in accordance with the 

prayers of the bill. 

Respectfully, 

A. A. HOEIILTNG, Jr., 

Attorney for Appellant. 

1IOEHLING, PEELLE & OGILBY, 

Of Counsel. 


Washington, D. C., Ostober 4, 191d. 
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of Columbia. 

October Term, 1916. 

Central Pacific Railway Company, a 
corporation, appellant, 

v- ‘No. 3008. 

Franklin K. Lane, Secretary of the 

Interior, et ah 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLEES. 

This case was disposed of in the court below on 
a finding of fact, i. e., that the appellees had decided 
that the land in controversy was mineral in charac¬ 
ter. There was and, we believe, there is no conten¬ 
tion that such a decision by the Land Department 
is not final and conclusive and not reviewable by 
the courts. The land being mineral, it is in a class 
inhibited to appellant under the express terms of 
its grant. Hence the court below refused an in¬ 
junction and dismissed the bill. 
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STATEMENT OF THE CASE. 

From our point of view there is nothing in this 
case except a question of fact: Has the Secretary 
of the Interior decided that the land in controversy 
is mineral in character ? And we think that point 
is not open to serious dispute. 

The appellant concedes that mineral land was 
excepted from its grant. It will not be denied that 
the Land Department is the sole tribunal with 
jurisdiction to determine the character of land— 
to ascertain whether this or that tract is mineral 
and did not pass to the railroad or is nonmineral 
and did pass under its grant. It will not be dis¬ 
puted that such an adjudication involves the exer¬ 
cise of judgment and discretion not controllable in 
a direct proceeding by the courts. It will also be 
conceded, undoubtedly, that the decision of the Sec¬ 
retary is not re viewable merely because it may be 
wrong. If he has jurisdiction the responsibility 
for rendering a decision, right or wrong, is on him. 

Appellant, as we understand it, contends that the 
Land Department has not decided, in this particu¬ 
lar case, that the land is mineral. 

Our contention is that he most assuredly did so 
determine. 

Appellant filed its selection list, including this 
tract of land, in 1895. The list slumbered in the 
General Land Office for several years, awakened 
by neither the appellant nor the land officers. There 
is nothing surprising about this; it was a very com- 
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mon thing. It saved the railroad much in the way 
of taxes. Finally, however, a special agent of the 
General Land Office filed a charge that section 29 
was mineral in character. Thereupon the usual 
process issued and the appellant was brought be¬ 
fore the local land officers to controvert the charges 
of the agent. There was a hearing. There was a 
decision, the full text of which appears on pages 
18-19 of the record. The Government showed that 
there had been mining claims all over the section. 
The railroad itself had quitclaimed its interest in 
the SE. J of the section to one Wedekind. On that 
part was situate the Wedekind mine, from which a 
considerable quantity of paying ore had been taken. 
Witnesses testified that all over the land of the sec¬ 
tion were dikes carrying good mineral values. 
They were not only certain that the land was min¬ 
eral in character but that prospectors would be 
justified in spending money in development. On 
the other hand, two mineral experts testified, in be¬ 
half of the railroad, that the land was nonmineral. 
It was noted, however, that neither witness had 
made more than a surface examination. 

Now, what did the local land officers say, after 
summarizing the evidence? They said, “ The tes¬ 
timony is very conflicting.” Of course. No one 
would have bothered about a hearing if, unlike most 
litigation, there was no dispute about the facts. 
But, like all adjudicating officers, from the conflict¬ 
ing evidence, they were forced to come to some deci- 
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sion. From all the evidence they believed not only 
that the land was mineral in character, but that it 
carried mineral of sufficient value to justify devel¬ 
opment. 

And what did they decide and adjudge ? 

We find that said sec. 29, T. 20 N., R. 20 
E., has been proved mineral in character, 
and we recommend that the defendant com¬ 
pany’s list No. 9 be canceled as to said land. 

Can there be any doubt about what the court of 
first instance determined? What other language 
could make the decision more plain ? 

At this point we may appropriately bring to the 
court's attention that it is essential to the validity of 
a mining claim or location not only that the land 
be mineral in character but that the locator has 
made “discovery.” 

The technical “ discovery ” which is necessary to 
initiate a valid claim is a real discovery of mineral 
in place of a kind and sufficiency to justify a person 
of ordinary prudence in further expenditure of 
labor and means with a reasonable prospect of suc¬ 
cess in developing a valuable mine. 

Land mav be mineral in character so that entry 
under the agricultural laws will be denied. But it 
does not follow that a person can take it under the 
mining laws—not unless he can show a “ discov¬ 
ery. ’ ’ For example: Assume three tracts of land— 
1, 2, and 3—to be in a row; both end tracts, 1 and 3, 
are patented mineral land; a lode or vein bearing 


the mineral is traceable to one end of the middle 
tract (2) and it is shown to emerge at the end of 
the third tract. Now, there can not be any doubt 
in the world that tract No. 2 is mineral in charac¬ 
ter. Geological formation affords the necessary 
indicia. (See Diamond Coal & Coke Co. v. United 
States , 223 U. S., 236.) A homesteader would be 
promptly denied a right of entry. But it would not 
necessarily follow that a mining claimant would be 
entitled to patent; he would be called upon to show, 
what the statute demands, a u discovery. ’ ’ 

So the local officers in this very case, had it been 
a contest between a mining locator and the appel¬ 
lant, might have decided that the land was mineral 
and did not belong to the railroad, but that the min¬ 
ing claimant had made no “ discovery ” and had 
acquired no right to patent. A similar situation 
was actually presented in Dell v. Parker, from 
which an excerpt is quoted on page 8 of the record. 

To return, however, to the narrative: From this 
decision of the register and receiver the railroad 
appealed to the Commissioner of the General Land 
Office, whose decision appears in full on pages 
22-23 of the record. The decision recites that the 
township was surveyed in 1872; that in 1900 the 
Wedekind mine was discovered, which mine had 
yielded about $300,000 in gold and silver; that later 
a mine situate in section 28 and about 1,000 feet 
east of section 29 had been discovered; and then 
comes some comment upon the evidence adduced 



ill support of the charge that the land was mineral 
in character. The commissioner then very frankly 
decided: 

From the testimony in the record with 

•/ 

reference to these locations, it can not be held 
that the evidence shows that on any one has 
such a discovery of mineral been made as to 
satisfy the requirements of the law in that 
respect, in order to perfect a mining location . 
It was shown by these witnesses, however, 
that there are indications of mineral, and 
values found in float and in rock in place 
taken from the workings on the land suffi¬ 
cient in their opinion as mining men of long 
experience to warrant further prospecting 
and to impress the land with a mineral char¬ 
acter. Samples assaying from $2 to $6 and 
$8 in gold and silver were found, according 
to these witnesses, all over the land. Many 
of the claims disclose ledges or zones of min¬ 
eralized material, and the substance of the 
testimony of the witnesses offered in support 
of the charge is that the surface of the 
ground has no agricultural value, but from 
the character of the rock found on the sur¬ 
face and in the cuts, pits, and shafts which 
have been dug on the land they formed the 
opinion that the land is valuable for mineral. 
This opinion is supported by the apparent 
and ascertained mineral values in samples 
taken from the land. 

Then comes a consideration of the evidence intro¬ 
duced in behalf of the railroad; and it is in connec- 


tion with the commissioner’s comments in that re¬ 
spect that, as we think, the counsel for the appel¬ 
lant has fallen into error. On page 3 of his brief 
lie lifts two lines out of the decision: 

The evidence neither proved nor disproved 
that the land contains valuable mineral de¬ 
posits. 

To be understood, the sentence must not be taken 
from its context. The commissioner, as we have 
said, was commenting upon the testimony of the 
railroad’s two witnesses. He said: 

The witnesses for the defendant testified 
that a basaltic dike is in evidence a short dis¬ 
tance west of the Wedekind claim, which has 
an apparent northeast and southwest trend, 
and that the mineral so far found has been 
south and east of this dike; that while the 
same formation appears on both sides of the 
dike, the ore bodies have been found close to 
the dike, and apparently their deposition 
had some connection with or relation to the 
dike, this accounting for both the Wedekind 
and Arkell ore and negativing the proba¬ 
bility of finding ore at any distance from the 
dike. This theory is good so far as it goes, 
but it has neither been disproved nor proved 
by the work done. The fact that the ore has 
been found near the dike may or may not 
indicate that its disposition had a connection 
with the dike formation. The evidence 
neither proved nor disproved that the land 
contains valuable mineral deposits. 
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While there is no paragraphing to bring the idea 
out more clearly, we maintain that the sentence 
refers to the one immediately preceding: 

The fact that the ore has been found near 
the dike may or may not indicate that its 
disposition had a connection with the dike 
formation. The evidence (i. e., of that fact) 
neither proved nor disproved that the land 
contains valuable mineral deposits. 

The commissioner then proceeded: 

The preponderance of the evidence, con¬ 
sidering the number of witnesses, their ac- 
quaintenee with the land, their experience as 
miners and prospectors, the indications of 
mineral on and near the land as testified to 
by them, establishes that the land has a 
prima facie mineral character, having a 
prospective value for mineral which is 
greater than any other value that the land 
is known to have. 

The pertinency and effect of the comparison as to 
value as mineral land in contrast with that as to 
any other value the land is known to possess 
will be apparent from the following excerpt from 
Barden v. Northern Pacific R. R. Co., 154 U. S., 
288: 

There are undoubtedly many cases arising 
before the Land Department in the disposi¬ 
tion of the public lands where it will be a 
matter of much difficulty on the part of its 
officers to ascertain with accuracy whether 
the lands to be disposed of are to be deemed 




mineral lands or agricultural lands, and in 
such cases the rule adopted that they will be 
considered mineral or agricultural as they 
are more valuable in the one class or the 
other, may be sound. The officers will be 
governed bv the knowledge of the lands ob¬ 
tained at the time as to their real character. 
The determination of the fact by those 
officers that they are one or the other will 
be considered as conclusive. 

The result was that the commissioner “ af¬ 
firmed ” the decision of the register and receiver. 

Of course an appeal was taken. The Secretary 
affirmed the decision of the commissioner. The 
text of the decision is a part of paragraph 17 of 
the bill and is found on pages 7-8 of the record. 
The Secretary did not discuss the evidence in de¬ 
tail, but disposed of certain points presented by 
the appellant in its appeal. On motion for rehear¬ 
ing the department adhered to the decision. 

If these decisions do not hold that the land is 
mineral, which was the sole matter involved in the 
charge brought against the railroad selection, what 
do they hold ? Before the railroad may obtain pat¬ 
ent for the land the Land Department must neces¬ 
sarily determine the character of land. The de¬ 
cisions certainly hold the selection list for cancella¬ 
tion as to the land involved. Yet the prayer of the 
bill is that the appellees shall be restrained from 
rejecting or conceling the selection so far as it in¬ 
cludes the N. 4 SW. J and W. \ SE. J of sec. 29. 



THE PURPOSE OF THE SUIT. 

In the prayer for a final decree a mandatory in¬ 
junction is asked commanding and requiring that 
each of the certain rulings, holdings, and decisions 
in this case be vacated and set aside, and that the 
right granted and secured to the appellant be rec¬ 
ognized, respected, and given its full force and 
effect, excluding from consideration and applica¬ 
tion, both now and forevermore, the method and 
practice adopted of placing upon appellant the 
burden of proof in order to deprive it of its right 
and title to said lands in the absence of evidence 
establishing the mineral character as a fact. 

ARGUMENT. 

It seems to us that the statement of facts has 
argued our case. 

Here is a case where the railroad company, when 
it filed its selection list embracing this land, made, 
as it was bound to do, a prirna facie showing of the 
nonmineral character of the land. It is so averred, 
and let it be so considered. Then came a charge 
that the land was mineral, and a hearing before the 
proper officers on that charge. The evidence was 
sufficient in their minds to induce a determination, 
in spite of the prima facie showing, that the land 
was mineral. Both commissioner and Secretary 
affirmed that judgment. Both spoke of a “ burden 
of proof ’ ’ on the appellant. And was there not, ac¬ 
cording to rules of evidence anywhere obtaining? 
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To go over it again: The company made its show¬ 
ing (without which its selection list would have 
been summarily rejected); a hearing resulted in 
the development of facts that overcame the prima 
facir case; and appellant is now complaining be¬ 
cause, in the view of the Land Department, that 
shifted the burden of proof back on the railroad. 
Wouldn’t it, according to the rules of any court? 

The shifting of the burden of proof, of course, 
proceeded from the weight attached by the adju¬ 
dicating officers to the evidence brought in substan¬ 
tiation of the special agent’s charge. Maybe they 
were all wrong. Maybe on the evidence we could 
all, counsel for appellees and counsel for appellant, 
have reached another conclusion. Maybe this court 
would hold, on the evidence, that the prima facie 
showing made at the time of filing the selection list 

was not overcome by the evidence. 

But can a bill in equity, asking such positive, 
affirmative relief as is prayed in this bill, be used 
as a writ of error? And if this is not in effect a 
writ or error, what is it? It asks for a vacation 
of the judgment below and for the remanding of the 
care for retrial, if at all, only along lines to be laid 
down by the court. 

A consideration of the clinical symptoms devel¬ 
oped in appellant’s case leads us to this diagnosis. 
It is suffering from two obsessions—one, that a sur- 
vevor general’s return is invested with a sort of 
sanctity, the halo of which the Land Department 
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has rudely obliterated; two (and this is really 
paranoiac), that it is the victim of a persecution, 
in that we insist, when the weight of evidence shifts, 
upon its meeting the situation and overcoming 
by proof the showing that the land is mineral in 
character. 

Now, a surveyor general’s report is a very low 
kind of evidence as to character of land. Of course, 
when he makes the survey of the outboundaries, he 
may observe, and he is expected to report, the gen¬ 
eral character of the land. Looking from the east 
to the west line of the section, he may perceive that 
it is not timber land, because there are no trees in 
sight. He may think it is good grazing land or fit 
for agricultural enterprises. Maybe he will see 
gold nuggets scattered all over the surface, which 
would induce him to report (if in that event he re¬ 
ports at all) that the land is mineral in character. 
But his work is principally concerned with the run¬ 
ning of lines and not physical examination of surface 
and subsurface. Of course, if in running exterior 
lines, he runs around and incloses a mine, he will 
form the opinion that the section is mineral in 
character and will so report. 

In this case the surveyor general reported that 
the land “in the neighborhood of sec. 29” was 
grazing land. That was in 1872—28 years before 
the Wedekind mine was discovered. That Wede¬ 
kind mine certainly exists even if the whole neigh- 
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borhood in 1872 appeared to be grazing land. The 
surveyor general’s return was not so sacrosanct as 
to be inviolable when Wedekind struck paying ore. 
And, now, in the light of evidence at the hearing be¬ 
fore the local land officers, it appears that below its 
grazing surface, elsewhere in the section, there may 
be other things of mineral value. The evidence 
may not be as persuasive as the development of the 
Wedekind mine. But it is evidence on which the 
minds of the local land officers perforce must have 
operated. Unless, by the surveyor general’s re¬ 
turn, the land was forever dedicated to goats, or 
other grazing animals, they had a right to consider 
the evidence and to adjudicate the character of the 
land, which they appear to have done. In doing so 
they found that the evidence adduced at the hear¬ 
ing was more persuasive than the surveyor gen¬ 
eral ’s observation that the land in the neighborhood 
was grazing land. As already remarked, that was 
in 1872. Mineral was found in ample paying quan¬ 
tities in 1900, and later elsewhere in the “ neighbor¬ 
hood,” which appeared to the surveyor general to 
be grazing land. 

The appellant does not deny that in the first 
instance at least there is a burden on it to produce 
evidence showing that selected land is not of the 
interdicted class. (Brief, p. 9.) The extent of the 
showing is set forth in its Exhibit A. (Record, 
pp. 12-15.) The agent furnishes an affidavit that 
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the lands are “ not interdicted mineral or reserved 
lands and are of the character contemplated by the 
grant.” The local officers certify that the lands 
are not returned and denominated as mineral 
lands.” Bear in mind that this was in 1895—five 
years before the Wedekind strike. In 1915, after 
hearing evidence, a summary of which is given in 
the decision, local land officers decided that the land 
was mineral in character. 

In other words, the prima facie showing which 
the company had made and was bound to make had 
been either overcome or offset. Call it a state of 
poise, if you please; even that state would leave the 
burden on the proponent—on the applicant. The 
propriety of the observation as to where the burden 
of proof lay, in both the commissioner’s and the 
First Assistant Secretary’s opinions (the latter on 
motion for rehearing), can hardly be challenged, 
it seems to us, when the state of facts in this par¬ 
ticular case is considered. And only this ]particular 
case is now before the court. 

As to what are mineral lands we think the rule 
already quoted in Barden v. Bail road, supra , af¬ 
fords the test. The determination in this case was 
that the land has a prospective value for mineral 
“ which is greater than any other value that the 
land is known to have.” That is a determination 
of a fact which is held by the courts to be conclu¬ 
sive. 
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Attention is also again called to Diamond Coal 
cO Coke Co. v, United States, 233 U. S. 236, where, 
at page 249, the court says: 

There is no fixed rule that lands become 
valuable for coal only through its actual dis¬ 
covery within their boundaries. On the con¬ 
trary, they may, and often do, become so 
through adjacent disclosures and other sur¬ 
roundings or external conditions; and when 
that question arises in cases such as this, any 
evidence logically relevant to the issue is 
admissible, due regard being had to the time 
to which it must relate. 

The case of Colorado Coal & Iron Co. v. 
United States, 123 U. S. 307, relied upon by 
the coal company, is essentially different 
from this in that there the court was dealing 
with a statute excepting from entry lands 
on which there were “ mines ” at the time, a 
matter particularly noticed in the opinion 
(p. 328), while here the exception is of 
“ mineral lands ” and “ lands valuable for 
minerals.” Rev. Stat., par. 2302, 2318. 

True, that decision relates to coal lands, fraud¬ 
ulently taken up under the homestead law. But 
the impropriety of acquiring the land under that 
law was not because they were coal lands, but be¬ 
cause coal lands belong to the inhibited class in 
that form of entry—i. e., “ mineral lands,” or 
“ lands valuable for minerals.” 
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CONCLUSION. 

So, feeling confident that this case presents noth¬ 
ing but a fact and the determination of that fact by 
the Land Department, we feel that with the general 
observations in appellant’s brief there is nothing 
further to require comment. 

We think the decree should be affirmed. 

Charles D. Mahaffie, 

Solicitor . 

C. Edward Wright, 

Assistant Attorney. 
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